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Rules and Regulations

Title 7—AGRICULTURE

Chapter l—Consumer and Marketing
Service (Standards, Inspections,
Marketing Practices), Department of
Agriculture

PART 31—WOOL STANDARDS
Miscellaneous Amendments

Pursuant to the authority conferred by
the Agricultural Marketing Act of 1946,
as amended (7 U.S.C. 1621, et seq.), a
notice of rulemaking was published in the
FEDERAL REGISTER (32 F.R. 12485-12488)
on August 29, 1967, regarding a proposal
to revise the wool top grade standards
and other provisions in 7 CFR Part 31.
The notice provided that written data,
views, or arguments concerning the pro-
posal could be submitted within 60 days
after the notice appeared in the FEDERAL
RecisTER, At the request of several trade
organizations, the promulgation of the
revision was delayed until a study could
be made of fiber diameter variation in
current wool production. The comments
submitied on this proposal, as well as the
information made available by the addi-
tional study, have been considered in
arriving at a decision on the proposal.

Statement of considerations. Grade
stax)dards for wool top are issued under
authority of the Agricultural Marketing
Act of 1946, which provides for the issu-
ance of official U.S. grades which may
be used for the designation of various
levels of quality of wool top.

The present official standards for
grades of wool top became effective
vanuary 1, 1855. In order to keep pace
Wwith current combing and trading prac-

lices, it was proposed in the FEDERAL
REGisTER (32 F.R. 12485-12483) on
August 29, 1967, to revise the grade

standards as follows:

L. Permit the 62s grade wool top to
contain 1.5 percent of fibers 40.1 microns
and larger in diameter rather than
the 1 percent allowed in the present
standards.

2. Provide a dual grade designation
for wool top which fails to meet the
Ssame grade specifications in both aver-
age fiber diameter and fiber diameter
dispersion. For such wool top, the first
designation would indicate the grade
corresponding to the average fiber di-
ameter and the second designation would
indicate the next coarser grade.

% 3. Establish two new grades—Finer
32;211 grade 80s and Coarser than grade

4. Make the method of determini

' mining

géade qf wool t(_)p a part of the official

ﬁsngaxds and increase the number of
hers t,o'be measured in some grades in

order to improve accuracy.

In general, the comments received in

regard to the proposal favored its adop-

tion. However, several trade organiza-
tions objected to the proposal to increase
the number of fibers required per test
(7 CFR 31.301). They felt that the num-
ber of fibers to be measured per test may
have been based on noncurrent data
which was out of line with present-day
combing practices.

The trade organizations asked that
promulgation be delayed until a study
could be made of fiber diameter variation
in current wool top production. The
study was conducted and data from a
wide range of grades was made available
from commercial combers, manufactur-
ers, and testing laboratories. The results
of the study were substantially the same
as those based upon the original data
used in developing the specifications.
The results establish the validity of the
data used and emphasize the need to
measure the number of fibers specified
for each grade in order to achieve the
accuracy desired. After completion of
the study, the trade organizations with-
drew their objection and now favor
adoption of the proposal.

Therelfore, under the authority of sec-
tions 203 and 205 of the Agricultural
Marketing Act of 1946, as amended (7
U.S.C. 1622, 1624) the standards are re-
vised as follows:

A. The provisions for the official stand-
ards of the United States for grades of
wool top (7 CFR 31,101—31,114) are de-
leted and the following are substituted
therefor:

OFFICIAL STANDARDS OF THE UNITED STATES
FOR GRrADES oF WooL Toe

§ 31.100 Official grades.

The official grades of wool top shall be
those established in §§ 31.101 through
31.116: Provided, however, That wool top
which qualifies for any of the grades in
§§ 31.101 through 31.116 on the basis of
its average fiber diameter but fails to
meet the fiber diameter dispersion re-
quirements for that grade shall be
assigned a dual grade designation. In
such case, the first designation shall in-
dicate the grade based on the average
fiber diameter and the second designa-
tion shall be that of the next coarser
grade and shall indicate merely that the
fiber diameter dispersion does not meet
the requirements specified for the grade
corresponding to the average fiber
diameter.

§31.101 Finer than grade 80s.

Wool top with an average fiber
diameter of 18.09 microns or less and a
fiber diameter dispersion that meets the
following requirements:

25 microns and under—not less than 95
percent.

25.1 microns and over-—not more than 5
percent.

30.1 microns and over—not more than 1
percent.

§ 31.102 Grade 80s.

Wool top with an average fiber
diameter of 18.10 to 19.59 microns, in-
clusive, and a fiber diameter dispersion
that meets the following requirements:
25 microns and under—not less than 91

percent.

25.1 microns and over—not more than @
percent.

30.1 microns and over—not more than 1
percent.

§31.103 Grade 70s.

Wool top with an average fiber diam-
eter of 19.60 to 21.09 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

25 microns and under—not less than 83
percent.

25.1 microns and over—not more than 17
percent.

30.1 microns and over—not more than 3
percent,

§31.104 Grade 64s.

Wool top with an average fiber diam-
eter of 21,10 to 22.59 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—not less than 92
percent.
30.1 microns
percent.

40.1 microns and over—not more than 1
percent.

§ 31.165 Grade 62s.

Wool top with an average fiber diam-
eter of 22.60 to 24.09 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—not less than 86
percent.

30.1 microns and over—not more than 14
percent.

40.1 microns and over—not more than 1.50
percent.,

§ 31.166 Grade 60s.

Wool top with an average fiber diam-
eter of 24.10 to 25.59 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—mnot less than 80
percent.

30.1 microns and over—not more than 20
percent.

40.1 microns and over—not more than 2
percent.

§ 31.107 Grade 58s.

Wool top with an average fiber diam-
eter of 25.60 to 27.09 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—not less than 72
percent. -

30.1 microns and over—not more than 28
percent.

50.1 microns and over—not more than 1
percent.

:nd over—not more than 8
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§ 31.108 Grade 56s.

Wool top with an average fiber diam-
eter of 27.10 to 28.59 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—not less than 62
percent.

30.1 microns and over—not more than 38
percent.

50.1 microns and over—not more than 1
percent.

§ 31.109 Grade 54s.

Wool top with an average fiber diam-
eter of 28.60 to 30.09 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 microns and under—not less than 54
percent.

30.1 microns and over—not more than 46
percent.

50.1 microns and over—not more than 2
percent.

§31.110 Grade 50s.

Wool top with an average fiber diam-
eter of 30.10 to 31.79 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

30 miecrons and under—not less than 44
percent.

30.1 microns and over—not more than 56
percent.

50.1 microns and over—not more than 2
percent.

§ 31.111 Grade 48s.

Wool top with an average fiber diam-
eter of 31.80 to 33.49 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

40 microns and under—not less than 75
percent.

40.1 microns and over—not more than 25
percent.

60.1 microns and over—not more than 1
percent.

§ 31.112 Grade 46s.

Wool top with an average fiber diam-
eter of 33.50 to 35.19 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

40 microns and under—not less than 68
percent.

40.1 microns and over—not more than 32
percent.

60.1 microns and over—not more than 1
percent.
§ 31.113 Grade 44s.

‘Wool top with an average fiber diam-
eter of 35.20 to 37.09 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

40 microns and under—not less than 62
percent.

40.1 microns and over—not more than 38
percent.

60.1 microns and over—not more than 2
Jbercent.

§ 31.114 Grade 40s.

‘Wool top with an average fiber diam-
eter of 37.10 to 38.99 microns, inclusive,

RULES AND REGULATIONS

and a fiber diameter dispersion that

meets the following requirements:

40 microns and under—not less than 54
percent.

40.1 microns and over—not more than 46
percent.

60.1 microns and over—not more than 3

percent.

§ 31.115 Grade 36s.

Wool top with an average fiber diam-
eter of 39.00 to 41.29 microns, inclusive,
and a fiber diameter dispersion that
meets the following requirements:

40 microns and under—not less than 44
percent,

40.1 microns and over—not more than 56
percent.

60.1 microns and over—not more than 4
percent.

§ 31.116 Coarser than grade 36s.

Wool top with an average fiber diam-
eter of 41.30 microns or over.

B. Definitions of certain terms in 7
CFR 31.201, paragraphs (f), (s), (%),
(n), and (v) are revised to read as
follows:

§31.201 Terms defined.

* * * * *

(f) Grade. (1) With respect to wool,
this term means a numerical designa-
tion of wool fineness based on average
fiber diameter and variation of fiber
diameter. It does not include character-
istics such as length, crimp, strength,
elasticity, luster, hand, and color—all
of which affect the spinnability of wool
and the properties of the yarn and
fabric and which are usually referred
to as “quality.” Neither does it apply to
wool by geographic origin, breed of
sheep, manner of preparation for mar-
ket, or a combination of characteristics
which makes wool appropriate for a spe-
cific use. These characteristics are usu-
ally referred to as “type.”

(2) With respect to wool top, this term
means a numerical designation of wool
top fineness based on average fiber diam-
eter and fiber diameter dispersion. If
does not include characteristics such as
length, crimp, strength, elasticity, luster,
hand, and color—all of which affect the
spinnability of wool and the properties
of the yarn and fabric. These character-
istics are usually referred to as ‘“quality.”

* * * * *

(s) Lot. (1) With respect to wool, this
term means the entire quantity of wool
or card sliver constituting the subject of
consideration or test.

(2) With respect to wool top, this
term means the entire quantity of wool
top constituting the subject of consider-
ation or test.

(t) Sample. (1) With respect to wool,
this term means a suitable amount of
wool representing a lot, obtained as de-
scribed in § 31.204(a) (5).

(2) With respect to wool top, this
term means four slivers of top obtained
as described in § 31.301(a) (4).

(w) Test specimen. (1) With respect
to wool, this term means a represent-
ative portion of the sample obtained and
prepared as described in § 31.204(a) (6).

(2) With respect to wool top, this term
means a sliver of wool top, at least 1
yard (0.91 meter) long, obtained as de-
scribed in § 31.301(a) (4).

(v) Test. (1) With respect to wool,
this term means a determination by
measurement of the average fiber di-
ameter and the standard deviation of a
sample of wool, in accordance with the
procedures provided in § 31.204.

(2) With respect to wool top, this
term means a determination by meas-
urement of the average fiber diameter
and the fiber diameter dispersion of a
sample of wool top, in accordance with
procedures provided in § 31.301.

L * L * *

C. The provisions relating to the de-
termination of grade of wool top (7 CFR
31.300) are deleted and the Methods for
Determining Grade of Wool:Top are is-
sued to appear in §§31.300, 31.301, and
31.302 as follows:

METHODS FOR DETERMINING GRADE OF
Woor Tor

§31.300 General.

The official standards of the United
States for grades of wool top as defined
in §§ 31.100-31.116 shall be the basis for
determining the grade of wool top. The
provisions in §§ 31.301-31.302 prescribe
two methods for making such determi-
nations—by measurement and by inspec-
tion. Both methods for determining
grade shall be official; however, if the
grade as determined by inspection differs
from that determined by measurement,
the grade determined by measurement
shall prevail.

§ 31.301 Measurement method.

The determination of the grade of
wool top by measurement shall be by
comparison of the measured average
fiber diameter and fiber diameter disper-
sion with the specifications of the US.
standards. This determination shall be
made in accordance with the procedure
for determining average fiber diameter
and fiber diameter dispersion provided
in paragraph (a) of this section and the
procedure for designating grade provided
in paragraph (b) of this section.

(a) Procedure for determining aver-
age fiber diameter and fiber diameter
dispersion—(1) Principle of procedure.
The average fiber diameter and fiber
diameter dispersion are determined by
sectioning the fibers in a samp.lc to &
designated short length, mounting the
sections of fibers on a slide, projectins
the magnified image onto a scale, and
measuring the diameter of a minimum
number of fibers, as specified in this
section.

(2) Apparatus and material. The fol-
lowing apparatus and material are
needed and shall comply with the fol-
lowing provisions:
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1) Microprojector. The microscope
<hall be equipped with a fixed body tube,
g focusable stage responsive to a coarse
end fine adjustment, and a focusable
abstage with condenser and iris dia-
phragm. It shall be vertically installed
with adequate light source, eyepiece, and
objective fo give a precise magnification
of 500 X as determined by use of a stage
micrometer. A magnification of 500 X
can be obtained when the microscope is
adjusted at a proper projection distance
and equinped with a.searchlight micro-
projector bulb, a 10-15 X eyepiece, and a
20-21 X objective of good quality with an
aperture of approximately 0.50 centi-
meter.

(ii) Stage micrometer. Calibrated
glass slide used for accurate setting and
control of the magnification.

(iii) Cross-sectioning device,

heavy

duty. An instrument approximately 5
em, (2 inches) in height, consisting es-
sentially of a metal plate with slot for
holding a quantity of fibers, a key for
compressing the fibers, and a tongue-
gropelling: arrangement by which the
ber

bundle may be extruded for

‘roscope slhides. 25 X 75 mm,

(v) Cover glasses. No. 1 thickness, 22 x
s0mm. (7" x2'7).

(Vi) Mounting medium. Colorless min-
eral ofl with a refractive index between
153 and 143 and of suitable viscosity.

(vil) Wedge scales. Strips of heavy
paper or Bristol board imprinted with a
wedge for use at a magnification of
500 X 0. The wedge is usually divided
into 2.5 micron intervals.

(3) Calibration. The microscope shall
be adjusted to give a magnification of
?00 X in the plane of the projected
Image. This may be accomplished by
placing a stage micrometer on the stage
of‘ the microprojector and bringing the
icroscope into such adjustment that an
Interval of 0.20 mm. on the stage mi-
crometer will measure 100 mm. when
sharply focused in the center of the
image plane,

(4) Sampling. Sample the lot of top by
drawing from each 20,000 pounds (9,072
kilograms) , or fraction thereof, four sec-
tons of sliver (test specimen) each of
Which shall be at least 1 yard (0.91
meter) in length and taken from differ-
ent balls of top selected at random. Take
one bhall only from any one bale or car-
ton. For broken top take an equivalent
ageregate length of sliver at random. The
four test specimens shall constitute a
Sample,

(6) Test condition. Precendition all
Samples {o approximate equilibrium in an
atmosphere of 5-25 percent relative
Cunud;ky at a temperature less than 50°
i (%2.‘ F). Then condition them for at
f0§ 4 hours in the standard atmosphere

I testing—65--2 percent relative hu-
midity at 21°+1 1° C. (T0°+2° F.).

- (;6) Preparation of slides—(i) Filling
3s-section device. Each sliver (test
Sbecimen) of top making up the sample

RULES AND REGULATIONS

shall be placed individually in the slot
of the cross-section device far enough
from either end of the sliver to assure
sectioning at an undisturbed area. The
sliver shall be compacted firmly with the
compression key and the latter secured
with the set screw.

(ii) Preliminary section. The gripped
fibers shall be cut off at the upper and
lower surfaces of the plate. The fiber
bundle shall be extruded to the extent of
approximately 0.50 mm. in order to take
up slack in the fibers and the propulsion
mechanism. The projecting fibers shall
be moistened with a few drops of mineral
oil. This projecting fiber bundle shall be
cut off with a razor blade flush with the
upper surface of the fiber holder plate
and the section discarded.

(iili) Final section. The fiber bundle
shall again be extruded, approximately
0.25 mm., the equivalent of 250 microns.
The fiber bundle shall be moistened with
a few drops of mineral oil and the excess
blotted off. The projecting fibers shall be
cut off with a sharp razor blade flush with
the holder plate. The fiber pieces should
adhere to the razor blade.

(iv) Mounting the fibers. A few drops
of mineral oil shall be placed on a clean
glass slide. With a dissecting needle the
fiber pieces shall be scraped from the
razor blade onto the slide. The fibers
shall be thoroughly dispersed in the oil
with the dissecting needle and the slide
completed with a cover glass. Sufficient
oil should be used in the preparation of
the slide to insure thorough distribution
of the fibers, but an excess must be
avoided, as practically no oil should be
permitted to flow out or be squeezed out
beyond the borders of the cover glass.
If the number of fibers is too great to
permit proper distribution on the slide,
or if an excess of oil has been used, a
portion of the mixture, after thorough
dispersion of the fibers, may be wiped
away with a piece of tissue or cloth.

(v) Finished slide. The slide shall be
placed on the stage of the microprojector,
cover glass toward the objective. The
measurement courses shall be planned
across the slide so that the far, near,
and intermediate areas will be reached.
Slides shall be measured the day they are
prepared.

(7) Measurement of fibers. The mid-
length portion of the fiber to be meas-
ured shall be brought into sharp focus
on the wedge scale. Fiber edges appear
as fine lines without borders when they
are uniformly in focus. It is unusual,
however, for both edges of the fiber to be
in focus at the same time. If both edges
of the fiber are not uniformly in focus,
adjustment shall be made so that one
edge of the fiber is in focus and the other
shows as a bright line. The measurements
of 100 fibers are recorded on one wedge
by marking on the wedge scale the point
where the wedge corresponds with the

fiber image as determined by (i) the
fine lines of both edges when they are
uniformly in foecus or (ii) the fine line of
one edge and the inner side of the bright
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line at the other edge when they are not
uniformly in focus. The slide shall be
traversed and successive fibers measured
in the planned courses, with only those
fibers being measured whose midpoints
come within the fleld—a circle 4 inches
in diameter, centrally located in the pro-
jected area. Fibers shorter than 200
microns or longer than 300 microns and
those having distorted images shall be
excluded from measurement. The marks
on the wedge indicating the diameter of
fibers measured are counted and com-
bined into class intervals for calculation
as indicated in subparagraph (10) of
this paragraph. Occasionally a fiber di-
ameter will be less or greater than the
extreme limits of the wedge scale. When
this occurs, the image of the fiber is
projected onto the border of the wedge
scale and lines are drawn on the scale at
the edges of the fiber image. The distance
between the lines is later measured with
a metric ruler to obtain the correct aver-
age diameter of the fiber. In using the
metric scale in this manner, 1 mm. is
equal to 2 microns at a magnification of
500 X.

(8) Nature of test. One test shall con~
sist of the measurement by two operators
of the same four slivers (test specimens)
of top. The measurement of both oper-
ators shall be combined for calculation
of average fiber diameter and fiber
diameter dispersion.

(9) Number of slides and fibers. Each
operator shall make a slide from each
test specimen for a total of four slides
per operator. The number of fibers to be
measured per slide shall be determined
by dividing the total number of fibers
to be measured per test by 8 (the total
number of slides prepared per test). The
minimum number of fiber measurements
required for each test shall be the number
for the respective grade as prescribed in
the measurement schedule for desig-
nating grades of wool top set forth in
paragraph (¢) of this section, Each oper-
ator shall measure approximately one-
half the required number of fibers. In lots
that are assigned a dual grade designa-
tion, the minimum number of fibers
measured shall be that specified for the
coarser of the two grades.

(10) Calculations. From the observa-
tions recorded on the wedge scales, com-
pute the total number of measurements
(n), the distribution of fiber diameter
frequencies, and the average diameter
of fiber (X).

(i) The average diameter of fiber (X)
shall be determined by the following
formula: X=A-}mE, In this formula—

A= Class inferval midpoint
m=Class interval
En-foI: where
2 =Summation
f=0bserved frequency

= Deviation in elass intervals from A
n="Total number of measurements

An example of the calculations is set
forth below, based on an arbitrary selec-

tion of a class interval midpoint of 6.25
microns:
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EXAMPLE OF CALCULATIONS: AVERAGE FIBER DIAMETER AND FIBER DIAMETER DISPERSION

Deviation
in class Observed Cumulative | Cumulative
Class interval A intervals frequency Jz frequency percent
from A J
T
0 0 0 0
1 0 0 0
2 1 2 12
3 12 36 1.62
4 53 212 8.25
b 113 565 22.38
6 132 792 38. 88
7 141 987 56, 50
8 111 888 70.38
9 79 711 80. 25
10 63 630 -z 88,13
11 44 484 93. 63
12 28 336 97.13
13 7 91 98, 00
14 6 84 98 75
15 5 78 99, 38
16 3 48 99. 75
17 0 (1} 99, 75
18 2 36 100, 00
______________ 800 D T e S |

Number of measurements () =800
A (class interval midpoint)=6.25 microns
m (class interval) =2.5 microns

=
1-71-(‘-‘3 5977

=747
"
Average diameter,

=800
X=A4-mE=6.2542.5(7.47) =24.93
microns !

1 Round off the calculated values of average fiber
diameter to two decimal places as follows: If the figure
in the third decimal place is 4 or less, retain the figure in
the second decimal place unchanged; otherwise, increase
the figure in the second decimal place by 1.

(b) Procedure for designating grade.
A grade shall be assigned to a lot of wool
top which corresponds to the average
fiber diameter and fiber diameter disper-
sion requirements specified in §§ 31.100—
31.116 and paragraph (c¢) of this section.

(1) Single grade designation. If the
measured average diameter and fiber di-
ameter dispersion correspond to a single

grade, that shall be the grade assigneg
to the sample.

Example:
microns.

Average fiber diameter—2g1y

Fiber diameter dispersion:
30 microns and under—64 percent.
30.1 microns and over—36 percent,
50.1 microns and over—1 percent.
Grade designation—56s,

(2) Dual grade designation. If the
fiber diameter dispersion does not meet
the requirements for the grade to which
the average fiber diameter corresponds,
the wool top shall be assigned a dual
grade designation, the second designa-
tion being one grade coarser than the
grade to which the average fiber diam-
eter corresponds.

Example:
microns.

Average fiber diameter—28.10

Fiber diameter dispersion:
30 microns and under—=61 percent.
30.1 microns and over—39 percent.
50.1 microns and over—2 percent.
Grade designation—56s-54s.

(e) Measurement schedule for desig-
nating grades of wool top.

Finer Coarser
Grade than 80s 70s 64s 62s 60s 583 56s 54s 50s 48s 46s 443 408 36s | 1!31;\\;!
80s gs
Average fiber diameter range,
microns: - L] 3
Y TTTT T e S sl iy i 18.10 | 19.60 | 21.10 | 22.60 | 24.10 ( 25.60| 27.10 | 28.60 | 30.10 | 31.80 | 83.50 | 35.20  87.10 | 30.00| 4L
My st S s bt ety 18.09 | 19.50 | 21.00 | 22.59 | 24.09 | 25.50 | 27.09 | 28.50 | 80.09 | 81.79 | 33.49 | 35.19 | 37.00 | 38.99 | 41.20 |.o.cocen
Fiber diameter dispersion, per-
percent: !

25 microns and under, minimum
30 microns and under, minimum -
40 microns and under, minimum .
25.1 microns and over, maximum.
30.1 microns and over, maximum.
40.1 microns and over, maximum.
50.1 microns and over, maximum.
60.1 microns and over, maximum.
Number of fibers required per test 2.

1The second maximum percent shown for any grade is a part of, and not in addition
to, the first maximum percent. In each grade, the minimum percent and the first

maximum percent total 100 percent.

§ 31.302 Inspection method.

The grade of wool top also may be
determined by inspection. This usually
will be facilitated by comparing the fibers
in the sample of wool top to be graded
with fibers in the wool top samples cer-
tified by the U.S. Department of Agri-
culture as representative of the official
grades. When using the certified samples
to determine the grade of wool top, the
grade assigned shall be that of the certi-
fied sample which most nearly matches
the wool top being graded.

The foregoing provisions shall become
effective 30 days after date of publication
in the FEDERAL REGISTER.

Done at Washington, D.C., this 16th
day of December 1968.
GEORGE R. GRANGE,
Deputy Administrator,
Marketing Services.

[F.R. Doc. 68-15163; Filed, Dec. 20, 1968:
8:45 am.]

of 95 percent.

Chapter IX—Consumer and Market-
ing Service (Marketing Agreements
and Orders; Fruits, Vegetables,
Nuts), Department of Agriculiure

[Lemon Reg. 353]

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA
Limitation of Handling

§ 910.653 Lemon Regulation 353.

(a) Findings. (1) Pursuant to the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona, effec-
tive under the applicable provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), and upon the basis of the recom-
mendations and information submitted
by the Lemon Administrative Committee,
established under the said amended

2 Rescarch has shown that when wools of average uniformity in fiber .‘““"""E(ir‘ :;3
measured, the preseribed number of fibers to measure per test will result in r,‘")‘ 1..‘.‘ ¢ !x“ 0
limits of the mean ranging from approximately =£0.4 to 0.6 micron at a probabiilty

marketing agreement and order, and
upon other available informatimy it is
hereby found that the limitation of h‘z_m-
dling of such lemons, as hereinafter
provided, will tend to effectuate the de-
clared policy of the act. ;

(2) It is hereby further found that it
is impracticable and contrary to the pub-
lic interest to give preliminary notice,
engage in public rule-making procedure,
and postpone the effective date of this
section until 30 days after publication
hereof in the FEpErAL REGISTER (5 U.S.C.
553) because the time intervening be-
tween the date when information upon
which this section is based became avail-
able and the time when this section must
become effective in order to eﬁegtuate
the declared policy of the act is insuf-
ficient, and a reasonable fime 1S Del".
mitted, under the circumstances, oI
preparation for such effective time; and
good cause exists for making th'e pro-
visions hereof effective as hereinafter
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«t forth, The committee held an open
meeting during the current week, after
dying due notice thereof to consider
aipply and market conditions for lemons
and the need for regulation; interested
persons. were afforded an opportunity to
abmit information and views at this
meeting; the recommendation and sup-
porting information for regulation during
the period specified herein were promptly
submitted to the Department after such
meeting was held; the provisions of this
section, including its effective time, are
identical with the aforesaid recommen-
dation of the committee, and informa-
tion concerning such provisions and
efiective time has been disseminated
among handlers of such lemons; it is
necessary, in order to effectuate the de-
clared policy of the act, to make this
section effective during the period herein
specified; and compliance with this sec-
tion will not require any special prepara-
tion on the part of persons subject hereto
which cannot be completed on or before
the effective date hereof. Such committee
meeting was held on December 17, 1968.

(b) Order. (1) The respective quanti-
ties of lemons grown in California and
Arizona which may be handled during
the period December 22, 1968, through
December 29, 1968, are hereby fixed as
follows:

(1) District 1: 13,950 cartons;

(ii) District 2: 42,780 cartons;

(iii) District 3: 101,370 cartons.

(2) As used in this section, “handled,”
“District 1,” “District 2,” “District 3,”
and “carton” have the same meaning as
when used in the said amended market-
ing agreement and order.

(Secs. 1-19, 48 Stat. 81, as amended; 7 U.S.C.
601-674)

Dated: December 19, 1968.

PaurL A. NICHOLSON,
Depuly Director, Fruit and
Vegetable Division, Consumer
and Marketing Service.

[FR. Doc. 68-15324; Filed, Dec. 20, 1968;
8:48 am.]

Title T4—AERONAUTICS AND
SPACE

Chapter |—Federal Aviation Admin-

istration, Depariment of Transpor-
tation

[Alrspace Docket No. 68-S0-96]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Alteration of Control Zone

. The purpose of this amendment to
t'm 71 of the Federal Aviation Regula-
Zggles Is to alter the Macon, Ga., control
. ’_Thtz_ Macon control zone is described in
§ lIthl (33 F.R. 2058 and 10280),
icatn the deseription, extensions are pred-
o oed_on' the Macon VORTAC 316° and
n;)il .mdlals. Since a step-down fix, 8
és from the Macon VORTAC, has

No. 248—Pt, I— 3
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been established for JAL-442 VORTAC-2
RWY 14, and the final approach radial
for AL—442 TACAN-1 RWY 32, JAL-442
TACAN/ILS RWY 32, and JAL-442
VORTAC/ILS RWY 32 instrument ap-
proach procedures has been changed
from the 138° radial to the 140° radial,
it is necessary to alter the control zone
by reducing the extension predicated on
the Macon VORTAC 316° radial from
11.5 miles to 8 miles, and redesignate the
extension predicated on the Macon
VORTAC 138° radial to the 140° radial.

Since this amendment is less re-
strictive and minor in nature, notice
and public procedure hereon are
unnecessary.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations
is amended, effective 0901 G.m.t., Janu-
ary 9, 1969, as hereinafter set forth.

In § 71.171 (33 F.R. 2058), the Macon,
Ga., control zone (33 F.R. 10280) is
amended as follows: “* * * extending
from the Lewis B, Wilson Airport 5-mile
radius zone to 11.5 miles northwest of
the VORTAC * * *” is deleted and
“* * » extending from the Lewis B.
Wilson Airport 5-mile radius zone to 8
miles northwest of the VORTAC * * *»
is substituted therefor, and “* * * with-
in 2 miles each side of the Macon
VORTAC 138° radial * * *” is deleted
and “* * * within 2 miles each side of
the Macon VORTAC 140° radial * * *”
is substituted therefor.

(Sec. 307(a), Federal Aviation Act of 1958;

49 U.S.C. 1348(a); sec. 6(c), Department of
Transportation Act; 49 U.S.C. 1655(¢c))

Issued in East Point, Ga., on Decem-
ber 13, 1968.
JAMES G. ROGERS,
Director, Southern Region.

|F.R. Doc. 68-15231; Filed, Dec. 20, 1968;
8:45 a.m.]

[Airspace Docket No. 68-SW-88]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, CONTROLLED AIRSPACE,
AND REPORTING POINTS

Alteration of Transifion Area

The purpose of this amendment to
Part 71 of the Federal Aviation Regula-
tions is to alfer the New Orleans, La.,
transition area.

On April 18, 1968, a notice of proposed
rule making was published in the Fep-
ERAL REGISTER (33 F.R. 5958) stating the
Federal Aviation Administration pro-
posed to alter the New Orleans, La.,
transition area by redescribing the 1,200~
foot portion of the area to include the
3,000-foot MSL portion.

On June 8, 1968, a final rule was pub-
lished in the FebpErRAL REGISTER (33 F.R.
8479) which amended, effective July 25,
1968, the 1,200-foot portion of the New
Orleans, La., transition area, as proposed
in the notice. However, the final rule did
not delete the 3,000-foot MSL portion
from the description of the transition
area. This amendment revokes the 3,000~
foot MSL portion since that airspace is
now included in the 1,200-foot portion
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and its appearance in the description of
the transition area is redundant.

Since this amendment is editorial in
nature and does not alter or amend con-
trolled airspace, notice and public pro-
cedure hereon are unnecessary and the
amendment may be made effective
immediately.

In consideration of the foregoing, Paxt
71 of the Federal Aviation Regulations
is amended, effective immediately, as
hereinafter set forth.

In §71.181 (33 F.R. 2227, 8479) the
New Orleans, La., transition area is
amended by deleting the 3,000-foot MSL
portion.

(Sec. 307(a), Federal Aviation Act of 1958;
49 U.S.C. 1348; sec. 6(c), Department of
Transportation Act; 49 U.S.C. 1655(¢) )

Issued in Fort Worth, Tex., on De-
cember 13, 1968.

A. L. COULTER,
Acting Director, Southwest Region.

[F.R. Doc. 68-15232; Filed, Dec. 20, 1968;
8:46 am.]

Title 24—HOUSING AND
HOUSING CREDIT

Chapter ll—Federal Housing Admin-
istration, Depariment of Housing
and Urban Development

SUBCHAPTER A—GENERAL
PART 200—INTRODUCTION

Subpart D—Delegations of Basic
Authority and Functions

MISCELLANEOUS AMEND MENTS

In Part 200 in the Table of Contents
the headings of §§ 200.58d and 200.61a
are revised, and a new § 200.61d is added
as follows:

Sec.

200.58d Chief of the Elderly, Nursing
Homes, Medical Facilities, and
Nonprofit Hospitals Branch.

200.61a Chief of the Moderate Income As-
sistance Branch.

200.61d Chief of the Homeownership As-
sistance Branch.

1. In § 200.56 paragraphs (b) and (e)
are amended to read as follows:

§ 200.56 Assistant Commissioner
Home Mortgages and Deputy.

*® * * * *

(b) To develop and recommend poli-
cies and establish operating plans and
procedures for the insurance of home
mortgages, other than those insured un-
der sections 221(h), 235, and 237, and the
insurance of rehabilitation loans under
section 203(k) of the National Housing
Act.

* * * * *

(e) To develop and establish policies
and procedures for servicing of insured
and Secretary-held home mortgages
other than under sections 221(h), 235,
and 237, to review and evaluate home
mortgage insurance default experience,

for
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and to provide technical advice and guid-
ance to approved mortgagees and field
offices on insured and Secretary-held
home mortgage servicing problems.

2. In §200.57 paragraph (b) is
amended and new paragraphs (h), (i),
and (j) are added to read as follows:

& 200.57 Assistant Commissioner
Multifamily Housing and Deputy.
#* * * * #

(b) To develop and recommend poli
cies and establish operating plans and
procedures for the insurance and servic-
ing of all multifamily housing mort-
gages; home mortgages under sections
221(h), 235, and 237; nursing home
mortgages; equity investments in multi-
family housing; mortgages for the
construction and equipment of group
medical facilities; for urban renewal
housing rehabilitation loans; and for
technical and loan assistance to non-
profit sponsors of low and moderate in-
come housing.

* * * * *

(h) To be responsible for the admin-
istration of the rent supplement pro-
gram, the homeownership assistance and
rental housing assistance programs, and
the credit assistance program under sec-
tion 237.

(i) To act for the Commissioner in
approving applications for financial as-
sistance and in approving the waiver of
repayment of loans made under section
106 of the Housing and Urban Develop-
ment Act of 1968 and section 207 of the
Appalachian Regional Development Act
of 1965, as amended, and in approving
the waiver of interest on such loans
made to nonprofit organizations under
the Appalachian Regional Development
Act of 1965.

(i) To be responsible for the adminis-
tration of FHA's responsibility with re-
spect to the nonprofit hospital mortgage
insurance program and for coordination
with the Department of Health, Educa-
tion, and Welfare on the program.

3. In §200.58 paragraph (a) is
amended and a new paragraph (¢) is
added to read as follows:

§ 200.58 Director of the Project Mort-
gage Insurance Division and Deputy.
* - * * *

(a) To develop and recommend pol-
icies and establish operating plans for
the insurance of multifamily housing
mortgages, exclusive of sections 221(d)
(3), 221¢h), and 236; nursing home
mortgages; equity investments in multi-
family housing; and for mortgages for
the construction and equipment of fa-
cilities for the group practice of med-
icine.

* * L * *

(¢) To be responsible for the adminis-
tration of FHA’s responsibility with re-
spect to the nonprofit hospital mortgage
insurance program and for coordination
with the Department of Health, Educa~
tion, and Welfare on the program.

for
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4. In Part 200, § 200.58d is revised to
read as follows:

§ 200.58d Chief of the Elderly, Nursing
Homes, Medical Facilities, and Non-
profit Hospitals Branch.

To the position of Chief of the Elderly,
Nursing Homes, Medical Facilities, and
Nonprofit Hospitals Branch there is dele-
gated the following basic authority and
functions:

(a) To develop and recommend poli-
cies, procedures, requirements, and
methods of operation for insurance of
mortgages for housing for the elderly,
nursing homes, and for the construc-
tion and equipment of facilities for the
group practice of medicine.

(b) To be responsible for the admin-
istration of FHA’s responsibility with
respect to the nonprofit hospital mort-
gage insurance program and for coordi-
nation with the Department of Health,
Education, and Welfare on the program.

5. In §200.59 paragraph (a) is
amended fo read as follows:

§ 200.59 Director of the Project Mort-
gage Servicing Division and Deputy.
* * * = *

(a) To direct mortgage servicing
operations for all multifamily housing
programs and for the home programs
under sections 221(h), 235, and 237.

* * * * *

6. In Part 200 §§200.61 and 200.61b
are amended, § 200.61a is revised, and a
new § 200.61d is added to read as follows:

§ 200.61 Director of the Low and Mod-
erate Income Housing Division and
Deputy.

To the position of the Director of the
Low and Moderate Income Housing
Division and under his general supervi-
sion to the position of Deputy Director
of the Low and Moderate Income Hous-
ing Division there is delegated the au-
thority to develop and recommend
policies and establish operating plans
and procedures for the insurance of mul-
tifamily housing mortgages under sec-
tion 221(d) (3), exclusive of cooperative
and condominium program mortgages:
for insurance of mortgages under the
homeownership assistance program, ex-
clusive of section 235(j), and for insur-
ance of mortgages under the rental
housing assistance and credit assistance
programs; for technical and loan assist-
ance to nonprofit sponsors of low and
moderate income housing; for adminis-
tration of the rent supplement program,
the homeownership assistance program
exclusive of section 235(j), and the rental
housing assistance and credit assistance
programs; and to act for the Commis-
sioner in approving applications for
financial assistance and in approving the
walver of repayment of loans made
under section 106 of the Housing and
Urban Development Act of 1968 and sec~
tion 207 of the Appalachian Regional
Development of 1965, as amended, and in

approving the waiver of interest on such
loans made to nonprofit organizations
under the Appalachian Regional Deyel-
opment Act of 1965.

§ 200.61a  Chief of the Moderate Income

Assistance Branch.

To the position of Chief of the Moder-
ate Income Assistance Branch there i
delegated authority to develop and rec-
ommend policies and establish operating
plans and procedures for insurance of
mortgages under section 236 and section
221(d) (3), exclusive of those receiy-
ing rent supplement support: and ad-
ministration of the rental housing as-
sistance program, including, but not
limited to: (a) The reservation of con-
tract authority; (b) the negotiation of
assistance payments contracts; (¢) ten-
ant eligibility requirements; and (d) the
direction and control of the reservation
of assistance payments contract au-
thority.

§ 200.61b Chief of the Management As-
sistance Branch.

To the position of Chief of the Man-
agement Assistance Branch there is dele-
gated authority to develop and recom-
mend policies and establish operating
plans for technical and loan assistance
to nonprofit sponsors of low and mod-
erate income housing and assistance to
project management to meet the needs
of families of low and moderate income,

§ 200.61d Chief of the Howneownership
Asgsistance Branch.

To the position of Chief of the Home-
ownership Assistance Branch there is
delegated authority to develop and rec-
ommend policies and establish operating
plans and procedures for the insurance
of mortgages under sections 235, e;cl_u-
sive of 235(j), and 237, and for adminis-
tration of the homeownership assistance
program, exclusive of section 235(j), and
the credit assistance program, including,
but not limited to: (a) The reservation
of contract authority; (b) the negotia-
tion of assistance payments contracts:
(¢) homeownership eligibility require-
ments; and (d) the direction and control
of the reservation of assistance payments
contract authority.

7. In §200.65 paragraph (c)
voked as follows:

§ 200.65 Assistant Commissioner for
Programs and Deputy.
* * *

(¢) [Revokedl
(Sec. 2, 48 Stat. 1246, as amended; sec. 211,
52 Stat. 23, as amended; sec. 607, 65 Stal. 61,
as amended; sec. 712, 62 Stat. 1281, a§
amended; sec. 907, 65 Stat. 301, as amended;

sec. 807, 69 Stat. 651, as amended; 12 US.C.
1703, 1715b, 1742, 1747k, 17481, 17501)

Issued at Washington, D.C., December
17, 1968.
PrHILIP N. BROWNSTEIN,
Federal Housing Commissioner.

[F.R. Doc. 68-15240; Filed, Dec. 20, 1968
8:46 a.m.]

is re-

* >
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Title 32A—NATIONAL DEFENSE,
APPENDIX

Chapter 1—Office of Emergency
Preparedness
[Defense Mobilization Order 8600.1A]

DMO 8600,1A—GENERAL POLICIES
FOR STRATEGIC AND CRITICAL
MATERIALS STOCKPILING

1. Purpose. This order sets forth re-
vised policies for the administration of
strategic and critical materials stock-
piling.

2. Cancellation. This order supersedes
Defense Mobilization Order 8600.1 (29
FR. 5076, Apr. 14, 1964).

3. Policies. By virtue of the authority
vested in me by Executive Order 11051,
the following policies are promulgated to
govern the administration of strategic
and critical materials stockpiling:

a. General. The strategic stockpile
shall be so administered as to assure the
availability of strategic and critical ma-
terials in 2 war emergency.

b. Period covered by stockpiling. All
strategic sfockpile objectives for conven-
tional war shall be lmited to meeting
estimated shortages of materials for a
3-}ear emergency period. Strategic stock-
pile objectives for nuclear war involving
attack on the United States, shall be
design_ed to meet estimated shortages of
materials during (a) actual hostilities
apd (b) the reconstruction of the na-
tional economy to a point where it is
adequate for national défense.
_C.Stockpile objectives. Btrategic stock-
pile objectives shall be adequate for con-
ventional or nuclear war, whichever
Siows the largest supply-requirements
deficit to be met by stockpiling,

d. Emergency requirements. The re-
Quirements estimates for conventional
Or nuelear war shall, where appropriate,
reflect specific requirements to the ex-
tent available, It shall be assumed that
the total requirements will approximate
the capacity of industry to consume, tak-
g into account necessary wartime limi-
tation, conservation and substitution
Measures. Requirements shall be dis-
counted for wartime losses of consuming
tabacity to the extent that such losses
¢ah be reliably estimated. Departments
?nil agencies having responsibilities with
ceard to requirements data on stockpile
mfitqnals shall review such data and
Em“,dc the Director of the Office of
.'?ef%'@m;y Preparedness annually with
ormation as to all significant changes.
sue' l@“??'{lency supplies. Estimates of
beli))p ¥ for the mobilization period shall
X ased on readily available capacity and
N 001;“ N resources in the United States and
e oLhe;r countries as certified by the
o tllg Chiefs of Staff and as approved
ble feplrector. The share of an accessi-

z 8;5{23 ssc%urce of supply available to
reflect o abes‘shall be discounted to
e < € risks involved internally in
G Ubply country and the risks of con-
i ration of the sources. Domestic sup-
nefstﬁl}all be discounted to reflect vul-

ability to total or partial destruction
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by overt or covert action or disaster. In
cases of excessive concentration partic-
ularly, provision shall be made for sup-
plies during the estimated time required
to restore capacity and operations unless
substitute capacity can be located in the
United States, Canada, Mexico, or the
Caribbean area. Departments and
agencies having the responsibilities with
regard to supply data on stockpile ma-
terials shall review such data and pro-
vide the Director of the Office of
Emergency Preparedness annually with
information as to all significant changes.

f. Provision for special-property mate-
rials, Arrangements shall be made for
the regular availability of objective scien-
tific advice to assist in the evaluation of
prospective needs for high-temperature
and other special-property materials.
Such materials shall be stockpiled if rea-
sonably firm minimum requirements in-
dicate the existence of a supply deficit
in the event of an emergency.

g. Supply-requirements reviews. The
supply-requirements balance for any ma-
terial that is now or may become impor-
tant to defense shall be kept under
continuing surveillance. Supply-require-
ments data submitted pursuant to para-
graphs d. and e. above shall be examined
upon receipt. A full-scale review may be
undertaken at any time that a change is
believed to be taking place that would
have a significant bearing on the war-
time readiness position. Priority of re-
view shall be given to materials under
procurement.

h. Procurement policy. Unfilled objec-
tives shall be attained expeditiously by
cash procurement, barter, surplus trans-
fers or exchange for other surplus com-
modities, or otherwise as the Director
shall deem appropriate. Long-term con-
tracts shall contain termination clauses
whenever possible. All feasible measures
for meeting materials deficits in an emer-
gency shall be considered. Stockpiling
shall be undertaken only when it is clear
that it is the best solution.

i. Maintenance of the mobilization
base. A portion of the mobilization base
comprises existing or projected produc-
tive capacity the output of which will be
relied on to fill defense requirements. All
inventories of Government-owned ma-
terials held for long-term storage are a
part of the mobilization base and should
be weighed in determining the need for
a relevant portion of the productive seg-
ment of the mobilization base. The main-
tenance of any portion of the productive
segment of the mobilization base through
stockpile procurement shall be under-
taken only within unfilled stockpile
objectives.

j. Upgrading to ready wusability. In
order to satisfy the initial surge of ab-
normal demands following intensive
mobilization either in a conventional or
nuclear war, subobjectives of stockpile
materials shall be established for up-
graded forms of such materials for im-
mediate use in such circumstances. For
this purpose a minimum readiness inven-
tory shall be provided near centers of
consumption. To the greatest extent
practicable the amounts of such inven-
tories should be based on the largest of
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the calculated mobilization requirements
for any of the foregoing types of war
during the first year of mobilization.
Materials in Government inventories
may be upgraded for such stockpiling
purposes only when the net cost of such
processing including transportation and
handling is less than the cost of new
material. Materials should be upgraded
to forms which will permit the greatest
use-flexibility. Surplus materials may be
used to pay for the upgrading of the
same or other materials required to meet
objectives providing that the use of ex-
cess materials for this purpose is in con-
formance with disposal criteria.

k. Beneficiation of subspecification
materials. Subspecification-grade mate-
rials in Government inventories may be
beneficiated within the limits of the
objectives when this can be accomplished
at less cost than buying new madterial.

1. Cancellation of Commitments. Com-
mitments for deliveries to national stock-
pile and Defense Production Act inven-
tories beyond the objectives shall be
canceled or reduced when settlements
can be arranged which would be mu-
tually satisfactory to the supplier and
the Government and which would not
be disruptive to the economy or to proj-
ects essential to the national security.
Such settlements may take into account
anticipated profits and cover adjust-
ments for above-market premiums. The
settlement of commitments may be made
through the payment of cash or through
the use of surplus materials. Responsi-
bility with respect to the settlement of
commitments in the light of over-all
interest of the Government rests with
the Administrator of General Services
who shall keep other agencies advised
and consult with them to the extent
appropriate.

m. Retention of other inventories.
Within the limits of unfilled stockpile
objectives, stockpile-grade materials in
the Defense Production Act and the Sup-
plemental Stockpile inventories shall be
retained for national stockpile purposes.

n. Disposals. The Director of the Office
of Emergency Preparedness will author-
ize the disposal of excess materials when-
ever possible under the following condi-
tions: (a) Avoidance of serious disruption
of the usual markets of producers,
processors and consumers, (b) avoidance
of adverse effects on the international
interests of the United States, (¢) due
regard to the protection of the United
States against avoidable loss, (d) avoid-
ance of adverse effects upon domestic
employment and labor disputes, and (e)
except when materials are channeled to
other agencies for their direct use, con-
sultation with the Departments of the
Interior, Commerce, State, Agriculture,
Defense, Labor, and other governmental
agencies concerned, and consultation as
appropriate with the - industries con-
cerned. If within 30 days after such con-
sultation either the Department of State
or the Department of the Interior indi-
cates an objection to the proposed plan
which, after discussion, the Director does
not support, he shall so notify the Presi-
dent and present the issue to him for
decision. To the extent possible, disposals

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19080

should be made in accordance with long-
run disposal plans which have been
worked out in consultation with the in-
terested departments and which take into
account probable trends in supply and
price both at home and abroad.

In making such disposals preference
shall be given to materials in the Defense
Production Act inventories.

Disposals of materials that deteriorate,
that are likely to become obsolete, that do
not meet gquality standards, or that do
not have stockpile objectives, are to be
exepedited.

The Administrator of General Services
shall be responsible for conducting nego-
tiations for the sale of materials and will
consult with and advise the agencies
concerned. !

0. Public notice on disposals. Generally
the sale of excess materials acquired
under the Defense Production Act will
be made only after appropriate public
announcement of the quantity or quan-
tities to be offered in a specified period
of time.

p. Direct Government use. Govern-
ment agencies which directly use stra-
tegic and critical materials shall fulfill
their requirements through the use of
materials in Government inventories that
are excess to the needs thereof whenever
such action is found to be consistent with
overall disposal policies and with the
best interests of the Government. Except
where appropriate in the judgment of
the Administrator of General Services,
the requirements of subsection n. above,
with respect to approval by Government
departments or agencies and consulta-
tion with industries, shall not be applic-
able to transfers of strategic and critical
materials for direct Government use.

4, Delegation of authority—a. Prepa-
ration of reports. The Administrator of
General Services shall prepare on behalf
of the Director of the Office of Emer-
gency Preparedness and forward to him
for transmittal to the Congress the re-
ports required by section 304 of the
Defense Production Act of 1950, as
amended, and section 4 of the Strategic
and Critical Materials Stock Piling Act.

b. Supplemenial Stockpile. The Ad-
ministrator of General Services shall on
behalf of the Director of the Office of
Emergency Preparedness and in accord-
ance with programs certified by him,
purchase or contract for the purchase of
materials for the Supplemental Stockpile
under Title III of the Agricultural Trade
Development and Assistance Act of 1954,
as amended.

5. Effective date. This order shall take
effect on the date hereof.

Dated: December 16, 1968.

PRICE DANIEL,
Director,
Office of Emergency Preparedness.

[F.R. Doc. 68-15230; Filed, Dec. 20, 1968;
8:45 a.m.]

RULES AND REGULATIONS

Title 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 1—Federal Procurement
Regulations

PART 1-12—LABOR

Subpart 1-12.9—Service Contract
Act of 1965

FEDERAL SERVICE CONTRACTS

This amendment of the Federal Pro-
curement Regulations makes changes in
Subpart 1-12.9, Service Contract Act of
1965. The changes reflect the revisions
by the Department of Labor in its regu-
lations in 29 CFR Part 4 (33 F.R. 9880,
July 10, 1968), which implement the Act.

The table of contents for Part 1-12 is
amended, as follows:

Sec.

1-12.900 Scope of subpart.

1-12.905-4 Use of minimum wage deter-
minations and fringe benefit
specifications.

1-12.906-10 Absence of minimum wage de-
terminations and fringe

benefit specifications.
1. Section 1-12.900 is added, as follows:
§ 1-12.900 Scope of subpart.

This subpart sets forth policies and
procedures for carrying out the provi-
sions of the Service Contract Act of 1965
(41 U.S.C. 351-357), the provisions of
the Fair Labor Standards Act of 1938,
as amended (29 U.S.C. 201-219), as they
pertain to service contracts, and the im-
plementing regulations prescribed in 29
CFR Parts 4 and 1516, and instructions
issued by the Secretary of Labor.

2. Section 1-12,902-1(a) is revised as
follows:

§ 1-12.902—1 Geographical coverage of
the Act.

(a) (1) Inside the United States, the
Act is applicable to all service contracts
irrespective of amount.

(2) Outside the United States, the
Act is applicable to service contracts un-
der $2,500. However, the regulations of
the Secretary of Labor (see 29 CFR 4.6
(m) and 4.7) have exempted such con-
tracts from the provisions of the Act.

* * * * *
3. Section 1-12.903 is revised as
follows:
§ 1-12.903 Department of Labor regu-
lations.

The Department of Labor has issued
Parts 4 and 1516, Title 29, Code of Fed-
eral Regulations, providing for the ad-
ministration and enforcement of the Act.
The regulations include coverage of the
following matters relating to the re-
quirements of the Act:

(a) Service contract labor standards
and procedures (see 29 CFR Subpart A,
Part 4);

(b) Equivalents of determined fringe
benefits (see 29 CFR Subpart B, Part
4);

(c) Application of the Service Con-
tract Act of 1965 (rulings and interpre-
tations, see 29 CFR Subpart C, Part 4)

(d) Safe and sanitary working con.
ditions (see 29 CFR Part 1516): and

(e) Rules of practice for adminisira-
tive proceedings enforeing service con-
g:;act labor standards (see 29 CFR Part

4, Section 1-12.904-1 is
follows:

§ 1-12.904—1 Clause for Federal service
contracts in excess of $2.500.

Federal agencies (except as provided
in §§ 1-12.902-3 and 4) shall include the
following clause in all invitations for bids
and requests for proposals which may re-
sult in contracts in excess of $2,500 and
in contracts in excess of $2,500 (includ-
ing any transaction for an indefinite
amount unless the contracting agency
has knowledge that it will not exceed
$2,500) where the principal purpose of
the contract is to furnish services in the
United States through the use of service
employees.

SERVICE CONTRACT ACT OF 1965

revised as

This contract, to the extent that it is of
the character to which the Service Contract
Act of 1965 (41 U.S.C. 351-357) applies, is
subject to the following provisions and to all
other applicable provisions of the Act and
the regulations of the Secretary of Labor
thereunder (29 CFR Parts 4 and 1516).

(a) Compensation. Each service employee
employed in the performance of this con-
tract by the Contractor or any subcontractor
shall be paid not less than the minimum
monetary wage and shall be furnished fringe
benefits in accordance with the wages and
fringe benefits determined by the Secretary
of Labor, or his authorized representative,
as specified in any attachment to this con-
tract. If there is such an attachment, any
class of service employee which is not listed
therein, but which is to be employed under
this contract, shall be classified by the Con-
tractor so as to provide a reasonable rela-
tionship between such classifications and
those listed in the attachment, and shall be
paid such monetary wages and furnished such
fringe benefits as are determined by agree-
ment of the interested parties, who shall be
deemed to be the contracting agency, the
Contractor, and the employees who will per-
form on the contract, or their representatives.
If the interested parties do not agree on &
classification or reclassification which is, in
fact, conformable, the Contracting Oficer
shall submit the question, together with his
recommendation, to the Administrator of
the Wage and Hour and Public Contracts
Divisions, Department of Labor, or his
authorized representative, for final deter-
mination. Failure to pay such employees the
compensation agreed upon by the lntere_sl;c‘d
parties or finally determined by the Adminis-
trator, or his authorized representative, shall
be a yiolation of this contract. No en_mplo,vee
engaged in performing work on this con-
tract shall in any event be paid less than 1n€
minimum wage specified under section 6(a)
(1) of the Fair Labor Standards Act of 1938,
as amended ($1.60 per hour).

(b) Obligation to furnish fringe beneils.
The Contractor or subcontractor may dis-
charge the obligation to furnish fringe bene&
fits specified in the attachment or determmie 5
conformably thereto by furnishing any equr‘)"
alent combinations of fringe benefits, or mg
making equivalent or differential paymer
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in cash, pursuant to applicable rules of the
Administrator of the Wage and Hour and
public Contracts Divisions, Department of
Labor (20 CFR Subpart B, Part 4) .

(¢) Minimum wage. In the absence of a
minimum wage attachment for this con-
tract, neither the Contractor nor any subcon-
tractor under this contract shall pay any of
nis employees performing work under the
contract (regardless of whether they are
service employees) less than the minimum
wage specified by section 6(a) (1) of the Fair
Labor Standards Act of 1938 ($1.60 per hour).
However, in cases where section 6(e) (2) of
the Fair Labor Standards Act of 1938 is ap-
plicable, the rates specified therein will apply.
Nothing in this provision shall relieve the
Contractor or any subcontractor of any other
obligation under law or contract for the pay-

ment of a higher wage to any employee.

(d) Notification to employees. The Con-
fractor and any subcontractor under this
contract shall notify each service employee

commencing work on this contract of the
minimum monetary wage and any fringe
benefits required to be paid pursuant to this
contract, or shall post a notice of such wages
and benefits in a prominent and accessible
place at the worksite, using such poster as
may be provided by the Department of Labor.

(e) Safe eand sanitary working conditions.
The Contractor or subeontractor shall not
permit any part of the services called for by
this contract to be performed in buildings or
surroundings or under working conditions
provided by or under the control or super-
vision of the Contractor or subcontractor
which are unsanitary or hazardous or dan-
gerous to the health or safety of service em-
ployees engaged to furnish these services.
Except insofar as a noncompliance can be
Justified as provided in section 1516.1(c) of
Title 29 CFR, this will require compliance
with the applicable standards, specifications,
and codes developed and published by the
US. Department of Labor, any other agency
of the United States, and any nationally
recognized professional organization such as,
without limitation, the following:

National Bureau of Standards, U.S. Depart-
ment of Commerce.

Public Health Service, U.S. Department of
Health, Education, and Welfare.

Bureau of Mines, U.S. Department of the
Interior.

United States of America Standards Institute
(‘:‘\merican Standards Assoclation).

National Fire Protection Association.

Amer@can Society of Mechanical Engineers.

American Society for Testing and Materials.

American Conference of Governmental In-
dustrial Hygienists.

Information as to the latest standards,
Specifications, and codes applicable to the
‘ontract is available at the office of the Direc-
Y];)r of the Bureau of Labor Standards, U.S.
; epartment of Labor, Railway Labor Build-
ng, 400 First Street NW., Washington, D.C.

0212, or at any of the regional offices of the
Burean of Labor Standards as follows:

% (1) North Atlantic Region, 341 Ninth Ave-
nuet, Room 9;’0. New York, N.¥. 10001 (Con-
s}(:ic ieut, Maine, Massachusetts, New Hamp-
T e, New York, Rhode Island, Vermont, New

ISey, and Puerto Rico).

(2) Middle Atlantic Region, 1110-B Fed-
;ligl Bmldi.ng, Charles Center, 31 Hopkins
trlczéa' fBalt-m:xore. Md. 21201 (Delaware, Dis-
il o' Columbia, Maryland, North Carolina,

: ;l)s};vania. Virginia, and West Virginia).

2) South Atlantic Region, 1371 Peach-
:ge;; Street NE., Suite 723, Atlanta, Ga. 30309
e ama, _Florlda, Georgia, Mississippi

uth Carolina, and Tennessee) . :
ﬁcg‘l)m(x}lll‘eat Lakes Region, 848 Federal Of-
Chio ding, 219 South Dearborn Street,

20, Ill. 60604 (Illinois, Indiana, Ken-
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tucky, Michigan, Minnesota, Ohio, and
Wisconsin).

(5) Mid-Western Region, 2100 Federal Of-
fice Building, 911 Walnut Street, Kansas City,
Mo. 64106 (Colorado, Idaho, Iowa, Kansas,
Missouri, Montana, Nebraska, North Dakota,
South Dakota, Utah, and Wyoming).

(6) Western Gulf Region, 411 North Akard
Street, Room 601, Dallas, Tex. 756201 (Ar-
kansas, Louisiana, New Mexico, Oklahoma,
and Texas).

(7) Pacific Region, 10353 Federal Building,
450 Golden Gate Avenue, Box 36017, San
Francisco, Calif, 94102 (Alaska, Arizona,
California, Hawaii, Nevada, Oregon, Wash-
ington, and Guam).

(f) Records. The Contractor and each sub-
contractor performing work subject to the
Act shall make and maintain for 3 years from
the completion of the work the records con-
taining the information specified below for
each employee subject to the Act and shall
make them available for inspection and
transcription by authorized representatives
of the Administrator of the Wage and Hour
and Public Contracts Divisions, U.S. Depart-
ment of Labor.

(1) His name and address.

(2) His work classification or classifica-
tions, rate or rates of monetary wages, and
fringe benefits provided, rate or rates of
fringe benefit payments in lieu thereof, and
total daily and weekiy compensation.

(3) His daily and weckly hours so worked.

(4) Any deductions, rebates, or refunds
from his total daily or weekly compensation.

(5) A list of monetary wages and fringe
benefits for those classes of service employees
not included in the minimum wage attach-
ment to this contract, but for which such
wage rates or fringe benefits have been de-
termined by the interested parties or by the
Administrator of the Wage and Hour and
Public Contracts Divisions, Department of
Labor, or his authorized representative, pur-
suant to the labor standards in paragraph
(a) of this clause. A copy of the report re-
quired by paragraph (j) of this clause shall
be deemed to be such a list.

(g) Withholding of payments and termina-
tion of contract. The Contracting Officer shall
withhold or cause to be withheld from the
Government Prime Contractor under this or
any other Government contract with the
Prime Contractor such sums as he, or an
appropriate officer of the Department of
Labor, decides may be necessary to pay un-
derpaid employees. Additionally, any failure
to comply with the requirements of this

clause relating to the Service Contract Act -

of 19656 may be grounds for termination »f
the right to proceed with the contract work.
In such event, the Government may entisr
into other contracts or arrangements for
completion of the work, charging the Con-
tractor in default with any additional cost.

(h) Subconiractors. The Contractor agrees
to insert the paragraphs of this clavae re-
lating to the Service Contract Act o%¢ 1965
in all subcontracts. The term ‘‘Contractor”
as used in these paragraphs in any subcon-
tract, shall be deemed to refer to the sub-
contractor, except in the term “Government
Prime Contractor.”

(1) Service employee. As used in this
clause relating to the Service Contract Act
of 1965, the term “service employee” means
guards, watchmen, and any person engaged
in a recognized trade or craft, or other skilled
mechanical craft, or in wunskilled, semi-
skilled, or skilled manual labor occupations;
and any other employee, including a fore-
man or supervisor, in a position having trade,
craft, or laboring experience as the para-
mount requirement; and shall include all
such persons regardless of any contractual
relationship that may be alleged to exist be-
tween a Contractor or subcontractor and
such persons.
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(}) Contractor’s report. If there is a wage
determination attachment to this contract
and one or more classes of service employees
which are not listed thereon are to be em-
ployed under the contract, the Contractor
shall report to the Contracting Officer the
monetary wages to be paid and the fringe
benefits to be provided each such class of
service employee. Such report shall be made
promptly as soon as such compensation has
been determined as provided in paragraph
(a) of this clause.

(k) Regulations incorporated by reference.
All interpretations of the Service Contract
Act of 1965 expressed in 29 CFR Subpart C,
Part 4, are hereby incorporated by refer-
ence in this contract.

(1) Ezxemptions. This clause shall not ap~
ply to the following:

(1) Any contract of the United States or
District of Columbia for construction, altera-
tion and/or repair, including painting and
decorating of public buildings or public
works;

(2) Any work required to be done in ac-
cordance with the provisions of the Walsh-
Healey Public Contracts Act (49 Stat. 20386;
41 U.S.C.35-45) ;

(3) Any contract for the carriage of freight
or personnel by vessel, airplane, bus, truck,.
express, railway line, or oil or gas pipeline
where published tariff rates are in effect, or
where such carriage is subject to rates
covered by section 22 of the Interstate Com-
merce Act;

(4) Any contract for the furnishing of
services by radio, telephone, telegraph, or
cable companies, subject to the Communica-
tions Act of 1934;

(5) Any contract for public utility serv-
ices, including electric light and power,
water, steam, and gas;

(6) Any employment contract providing
for direct services to a Federal agency by
an individual or individuals;

(7) Any contract with the Post Office
Department, the principal purpose of which
is the operation of postal contract stations;

(8) Any services to be furnished outside
the United States. For geographic purposes,
the *“United States” is defined in section
8(d) of the Service Contract Act to include
any State of the United States, the District
of Columbia, Puerto Rico, the Virgin Is-
lands, Outer Continental Shelf Lands as de-
fined in the Outer Continental Shelf Lands
Act, American Samoa, Guam, Wake Island,
Eniwetok Atoll, Kwajalein Atoll, Johnston
Island. It does not include any other terri-
tory under the jurisdiction of the United
States or any United States base or posses-
sion within a foreign country; and

(9) Any of the following contracts ex-
empted from all provisions of the Service
Contract Act of 1965, pursuant to section
4(b) of the Act, which exemptions the Secre-
tary of Labor hereby finds necessary and
proper in the public interest or to avoid
serious impairment of the conduct of Gov-
ernment business: Contracts entered into
by the United States with common carriers
for the carriage of mail by rail, air (except
air star routes), bus, and ocean vessel, where
such carriage is performed on regularly
scheduled runs of the trains, airplanes,
buses, and vessels over regularly established
routes and accounts for an insubstantial
portion of the revenue therefrom.

(m) Special employees. Notwithstanding
any of the provisions in paragraphs (a)
through (k) of this clause, the following
employees may be employed in accordance
with the following variations, tolerances, and
exemptions, which the Secretary of Labor
hereby finds pursuant to section 4(b) of
the Act to be necessary and proper in the
public interest or to avoid serious impair-
ment of the conduct of Government
business:
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(1) (1) Apprentices, student-learners, and
workers whose earning capacity is impaired
By age, physical or mental deficiency, or
injury may be employed at wages lower than
the minimum wages otherwise required by
section 2(a) (1) or 2(b) (1) of the Service
Contract Act of 1965, without diminishing
any fringe benefits or cash payments in lieu
thereof required under section 2(a)(2) of
that Act, in accordance with the procedures
prescribed for the employment of appren-
tices, student-learners, handicapped persons,
and handicapped clients of sheltered work-
shops under section 14 of the Falr Labor
Standards Act of 1938, in the regulations
issued by the Administrator of the Wage and
Hour and Public Contracts Divisions of the
Department of Labor (28 CFR Parts 520,
521, 524, and 525).

(i) The Administrator will issue certifi-
cates under the Service Contract Act of 1965
for the employment of apprentices, student«
learners, handicapped persons, or handi-
capped clients of sheltered workshops not
subject to the Fair Labor Standards Act of
1988, or subject to different minimum rates
of pay under the two acts, authorizing appro-
priate rates of minimum wages (but without
changing requirements concerning fringe
benefits or supplementary cash payments in
lieu thereof), applying procedures prescribed
by the applicable regulations issued under
the Fair Labor Standards Act of 1938 (29
CFR Parts 520, 521, 524, and 525).

(iii) The Administrator will also with-
draw, annul, or cancel such certificates in
accordance with the regulations in 29 CFR
Parts 525 and 528. ;

(2) An employee engaged in an occupation
in which he customarily and regularly re-
ceives more than $20 a month in tips may
have the amount of his tips credited by
his employer agalnst the minimum wage re-
quired by section 2(a) (1) or section 2(b) (1)
of the Act, in accordance with the regula-
tions in 290 CFR Part 531: Provided, however,
That the amount of such credit may not ex-
ceed 80 cents per hour.

5. Section 1-12.904-2 is revised as
follows:

§ 1-12.904-2 Clause for Fedearzal service
contracts not exceeding $2,500.

Federal agencies (except as provided
in §§ 1-12.902-1, 3, and 4) shall include
the following clause in every contract
not in excess of $2,500 which has as its
principal purpose the furnishing of serv-
ices through the use of service em-
ployees:

SERVICE CONTRACT AcCT OF 1965

Except to the extent that an exemption,
variation, or tolerance would apply pursuant
to 29 CFR 4.6 if this were a contract in excess
of $2,500, the Contractor and any subcon-
tractor hereunder shall pay all of his em-
ployees engaged in performing work on the
contract not less than the minimum wage
specified under section 6(a) (1) of the Fair
Labor Standards Act of 1938, as amended
($1.60 per hour). However, in cases where
section 6(e) (2) of the Fair Labor Standards
Act of 1938 is applicable, the rates specified
therein will apply. All regulations and inter-
pretations of the Service Contract Act of
1965 expressed in 29 CFR Part 4 are hereby
incorporated by reference in this contract.

6. Section 1-12.905-2 is revised as
follows:

§ 1-12.905-2 Register of wage determi-
nations and fringe benefits.

The regulations of the Department of
Labor provide that the Administrator
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of the Wage and Hour and Public Con-
tracts Divisions, Department of Labor,
shall determine the minimum monetary
wages and specify the fringe benefits to
be furnished the various:classes of serv-
ice employees for the several localities
in which they are to be employed under
contracts subject to such determinations
under the Act (see 29 CFR 4.3) . The reg-
ulations further provide that these de-
terminations and specifications will be
issued as an orderly series constituting a
register of such minimum wages and
fringe benefits. The register will be avail-
able for public inspection during busi-
ness hours at the national, regional, and
district offices of the Wage and Hour
and Public Contracts Divisions, U.S. De-
partment of Labor. In addition, the reg-
ulations authorize the Department, when
practicable, to maintain such a register
at other locations where the needs of
procurement agencies for the informa-
tion contained therein may be better
served by such action.

7. Section 1-12.905-3 is revised as fol-
lows:

§ 1-12.905-3 Notice of intention to
make a service contract.

(a) Contracting agencies shall file
Standard Form 98, Notice of Intention
to Make a Service Contract and Re-
sponse to Notice, with the Administra-
tor, Wage and Hour and Public Con-
tracts Divisions, Department of Labor,
in accordance with the detailed instruc-
tions printed on the back of the form.

(b) Notices shall be filed not less than
30 days prior to any invitation for bids,
request for proposals, or the commence-
ment of negotiations for any contract
exceeding $2,500 which may be subject
to the Act (including any contract for
an indefinite amount, unless the con-
tracting agency has knowledge that it
will not exceed $2,500) .

(¢) An original and three copies of
Standard Form 98 shall be submitted,
together with any attachments neces-
sary, to the address indicated on the
form. The “Response” portion of the
original will be completed by the Wage
and Hour and Public Contracts Divisions
and returned to the contracting agency,
advising the agency of any determina-
tion of minimum monetary wages and
fringe benefits applicable to the contract.
Supplies of Standard Form 98 are avail-
able in all GSA supply depots under stock
number 7540-926-8972.

(d) If exceptional circumstances pre-
vent the filing of the notice on or before
a date 30 days prior to any invitation for
bids or the commencement of negotia-
tions, the notice shall be submitted to
the Administrator, Wage and Hour and
Public Contracts Divisions, Department
of Labor, as soon as practicable with a
detailed explanation of the special cir-
cumstances which prevented timely
submission.

8. Section 1-12.905-4 1is revised as
follows:

- tracting agency has knowledge

§ 1-12.905-4 Use of minimum wage de.
terminations and fringe benefit spec.
ifications.

Invitations for bids and requests for
proposals which may result in contracts
in excess of $2,500 and contracts in ex-
cess of $2,500 (including any transaction
for an indefinite amount, unless the con-
that it
will not exceed $2,500) shall contai
attachment setting forth the m
wages and fringe benefits specified in any
applicable, currently effective, deter-
mination. The attachment shall i

any communication from the Adminis-
trator, Wage and Hour and Public Con-
tracts Divisions, Department of Labor,

responsive to the notice required by
§ 1-12:905-3(a), or any revision of the
register of wages and fringe benefits
prior to the award of the contract or
contracts. However, revisions received
by the Federal agency later than 10 days
before the opening of bids, in the case
of contracts entered into pursuant to
competitive bidding procedures, shall
not be effective except where the Federal
agency finds that a reasonable time is
available in which to notify bidders of
the revision. (See § 1-12.905-10 regard-
ing the absence of wage and fringe hene-
fit determinations.)

9. Section: 1-12.905-5 is 7revised
follows:

§ 1-12.905-5 Additional classifications,

Where any classes of service employees
which are to be engaged in the perform-
ance of the contract are not listed in
the wage and fringe benefit determi-
nation attached to the contract (see par-
agraph (a) of the clause in § 1-12.904-1),
such employees shall be classified by the
contractor so as to bear a reasonable
relationship to the classifications Xistgd
in the determination. The wages paid
and the fringe benefits provided fo em-
ployees so classified shall be c}eter-
mined by agreement between the inter-
ested parties. Such parties shall be
deemed to be the contracting agency,
the contractor, and the employees (OF
their representatives) who will perform
under the contract. If the inferested
parties do not agree on a classification
or reclassification which is, in fact, con-
formable with the wage and fringe bene-
fit determination, the contracting officer
shall submit the question, together with
his recommendation, to the Adminis-
trator of the Wage and Hour and Public
Contracts Divisions, Department of La-
bor, or his authorized representative for
final determination. .

10. Section 1-12.905-10 is added &S
follows:

§1-12.905-10 Absence of minimum
wage determinations and fringe ben-
efit specifications.

(a) Authority. The Secretary of La-
bor, pursuant to his authority under the
Act to allow reasonable variations, tolel;-
ances, and exemptions (see § 1-12.902-4),
has made the finding set fortt{ﬂgé
§ 1-12.905-10(h) with respect to ser
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contracts in excess of $2,500 for wpich
minimum monetary wages and fringe
penefits have not been determined as
provided in § 1-12.905-4.

(h) Finding. To avoid serious impair-
ment of the conduct of Government
pusiness, it is hereby found necessary
and proper to proyide exemption (1)
from the determined wage and fringe
benefits section of the Act (section 2(a)
(1) and (2)), but not the minimum wage
specified under section 6(a) (1) of the
Fair Labor Standards Act of 1938, as
amended (section 2(b) of this Act), of
all contracts for which no such wage

RULES AND REGULATIONS

or fringe benefit has been determined for
any class of service employees to be em-
ployed thereunder, and (2) from the
fringe benefits section (section 2(a) (2))
of all contracts and of all classes of serv-
ice employees employed thereunder if
no such benefits have been determined
for any such class of service employees.
Accordingly, such exemptions are herehy
provided.

(c) Application of finding. The exemp-
tions covered by the finding do not ex-
tend to undetermined wages or fringe
benefits in contracts for which one or

19083

more, but not all, classes of service em-
ployees are the subject of an applicable
wage and fringe benefit determination
(see § 1-12.905--5) .

(Sec. 205(¢c), 63 Stat. 390; 40 U.S.C. 486(c))
Effective date. This amendment is ef-
fective upon publication in the FEDERAL
REGISTER.
Dated: December 17, 1968.

LawsoN B. Knorrt, Jr.,
Administrator of General Services.

[F.R. Doc. 68-15241; Filed, Dec. 20, 1968;
8:46 a.m.]
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Proposed Rule Making

DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Public Health Service
[ 42 CFR Part 811
AIR QUALITY CONTROL REGIONS

Notice of Proposed Designation of
Metropolitan St. Louis Interstate Air
Quality Control Region (Missouri-
Illinois); Consultation With Appro-
priate State and Local Authorities

Pursuant to authority delegated by the
Secretary and redelegated to the Com-
missioner of the National Air Pollution
Control Administration (33 F.R. 9909),
notice is hereby given of a proposal to
designate the Metropolitan St. Louis In-
terstate Air Quality Control Region (Mis-
souri-Illinois) as set forth in the follow-
ing new § 81.18 which would be added to
Part 81 of Title 42, Code of Federal Reg-
ulations. It is proposed to make such
designation effective upon republication.

Interested persons may submit written
data, views, or arguments in triplicate to
the Office of the Commissioner, National
Air Pollution Control Administration,
Ballston Center Tower II, Room 905, 801
North Randolph Street, Arlington, Va.
22203. All relevant material received not
later than 30 days after the publication
of this notice will be considered.

Interested authorities of the States of
Missouri and Illinois, and appropriate
local authorities, both within and with-
out the proposed region, who are affected
by or interested in the proposed desig-
nation, are hereby given notice of an
opportunity to consult with representa-
tives of the Secretary concerning such
designation. Such consultation will take
place at the Assembly Room of the sol-
diers Memorial Building, 1315 Chestnut
Street, St. Louis, Mo., beginning at
10 a.m., January 14, 1969.

Mr. Doyle J. Borchers is hereby desig-
nated as Chairman for the consultation.
The Chairman shall fix the time, date,
and place of later sessions and may con-
vene, reconvene, recess, and adjourn the
sessions as he deems appropriate to ex-
pedite the proceedings.

State and local authorities wishing to
participate in the consultation should no-
tify the Office of the Commissioner, Na-
tional Air Pollution Control Administra-
tion, Ballston Center Tower II, Room
905, 801 North Randolph Street, Arling-
ton, Va. 22203, of such intention by Jan-
uary 8, 1969.

A report prepared for the consultation,
entitled “Report for Consultation on the
Metropolitan St. Louis Interstate Air
Quality Control Region (Missouri-Illi-
nois),” is available upon request to the
Office of the Commissioner.

In Part 81 a new § 81.18 is proposed
to be added to read as follows:

§ 81.18 Mertropolitan St. Louis Interstate
Air Quality Control Region. (Mis-
souri-Illinois)

The Metropolitan St. Louis Interstate
Air Quality Control Region (Missouri-
Iilinois) consists of the territorial area
encompassed by the boundaries of the
following jurisdictions (including the
territorial area of all municipalities (as
defined in section 302(f) of the Clean
Air Act, 42 U.S.C. 1857Th(f)) geographi-
cally located within the outermost
boundaries of the area so delimited) :

IN THE STATE OF MISSOURI

St. Louis City. St. Louis County.
St. Charles County. Jefferson County.

IN THE STATE OF ILLINOIS

Madison County.
St. Clair County.

Monroe County.

This action is proposed under the au-
thority of sections 107(a) and 301(a) of
the Clean Air Act, section 2, Public Law
90-148, 81 Stat. 490, 504; 42 U.S.C, 1857¢c—
2(a), 1857g(a).

Dated: December 17, 1968.

Epwarp F, TUERK,
Acting Commissioner, National
Air Pollution Conirol Admin-
istration.
[F.R. Doc. 68-15234; Filed, Dec. 20, 1968;
8:46 am.]

FEDERAL COMMUNICATIONS
COMMISSION

[ 47 CFR Parts 2, 871
[Docket No. 18398; FCO 68-1177]

CIVIL AIR PATROL
Search and Rescue Operations

In the matter of amendment of Part
87 of the Commission’s rules to improve
the capability of the.Civil Air Patrol
(CAP) to participate in Search and Res-
cue (SAR) operations, Docket No. 18398,
RM-1326.

1. Notice of proposed rule making is
hereby given in the above-entitled
matter.

2. The Commission has under consid-
eration a petition by the Civil Air Patrol
(CAP) for rule changes that would per-
mit the CAP to participate more fully
and effectively in Search and Rescue
(SAR) operations. The rule changes re-
quested by CAP would apply to the op-
eration, by the CAP and others, of all
SAR stations and the rule changes re-
quested would:

a. Make the frequency 1229 Mc/s
available to aeronautical search and

rescue stations for training and practice
use;

b. Provide for SAR land stations (mis-
sion control) and authorize temporary
relocation of such stations to the scene
of action or specific localized search
area; and

¢. Authorize eommunication between
land and mobile stations and between
mobile stations.

3. The CAP, in addition to being li-
censed under the provisions of Subpart
O of Part 87, is also licensed under Sub-
part K to operate search and rescue
mobile stations and, additionally, air-
craft stations which use the search and
rescue frequency. This enables CAP to
communicate with other aircraft par-
ticipating in search and rescue opera-
tions even though such other aireraft are
operated by persons not CAP members
and the aircraft are not equipped for
operation on frequencies available under
Subpart O. In order to meet the need for
training and practice, CAP has been
granted licenses for multicom stations
in accordance with Subpart D. Such dual
licensing of the same ground station
equipment would be eliminated by the
proposed rule making.

4. The use of the SAR frequency for
training and practice SAR missions has
not been permitted because of the need
to have this channel clear in case an
actual SAR mission developes. The Com-
mission, however, recognizes that in-
creased efficiency and ability to conduct
proper SAR missions can be ac‘mevgd
through realistic training exercises util-
izing radio communications. We feel,
therefore, that some provisions should
be made for training and practice by
SAR teams. The frequency 122.9 Mc/s
requested by CAP is used mainly for
multicom operations and is a good
choice as multicom operations include
the directing of aerial activities from
the ground or ground activities from the
air. In addition to these changes rIe-
quested by CAP, we are using s oc-
casion to make certain editorial changes
in § 87.441(b).

5. CAP’s request for rule changes t0

- permit more flexibility in points o f com-

munication and location of ground sta-

tions appears to be reasonable and de-

greally

sirable and should result in
increased efficiency when operauis
SAR missions. The present rules con_:
cerning use of the SAR frequency permiv
communications between ajrcraft -a
between SAR mobile stations and alr-
craft. The rules do not, however. permit
communication between ground st
tions nor is there any provision for %
station which can control the n_xovcmeﬂ
of SAR mobile stations and aircraft, 8
so-called mission control. Thus, groul
units act independently of each ot‘heg
unless intercommunication is conducte
under some other class of station license.
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Direct communication between ground
sations is especially desirable when
wearches or rescues are being conducted
over water, or mountainous, swampy or
inaccessible terrain in order to avoid loss
of time or wasted effort because of unco-
ordinated operations: Provided, That
such communications are incidental to
aireraft operations. It is not intended
that ground to ground communications
not involving aireraft be permitted since
there are mobile services other than
seronautical, such as the land mobile
services, where such radio communica-
tions are authorized.

6. These proposed amendments to the
rles, as set forth below, are issued pur-
suant to authority contained in section
4(1) and 303(b) (e¢) and (r) of the.Com-
munications Act of 1934, as amended.

7. Pursuant to the applicable proce-
dures set forth in § 1.415 of the Commis-
slon’s rules, interested persons may file
comments on or before January 24, 1969,
and reply comments or or before Febru-
ary 3, 1969. All relevant and timely
comments and reply comments will be
considered by the Commission before
final action is taken in this proceeding.
In reaching its decision in this proceed-
ing, the Commission may also take into
consideration other relevant informa-
tion before it, in addition to the specific
comments inyited by this notice.

8. In accordance with the provisions
of § 1419 of the Commission’s rules, an
original and 14 copies of all statements,
briefs, or comments filed shall be fur-
nished the Commission,

Adopted: December 12, 1968.
Released: December 18, 1968.
FEDERAL COMMUNICATIONS
COMMISSION,
[SEAL] BEN F'. WAPLE,
Secretary.

I Part 2, Frequency Allocations and
Radio Treaty Matters; General Rules
and I‘xfegtxlati011s, is amended as follows:

In § 2.1 the definition of an Aeronauti-
cal search and rescue mobile station is
deletgd, and a new definition for an aero-
nautical search and rescue station is
added, as follows:

§2.1
» * * * *

Aeronautical search and rescue sta-
aon. A vl‘a,nd or mobile station in the
eronauylcal' mobile service used for
ggr}lmum_camon with aireraft and other

ronautical search and rescue stations

Pertaining to search ' ivi
e : and res
Wwith au‘c;’af t. o gy

Definitions,

ti

*

* * * *
II. Part g7, Aviation Seryices is
amended as follows:
: 1, ‘In § 87.5 the definition for an Aero-
tliautlvcal search and rescue mobile sta-
: !(:n ls‘ delete_d, and a new definition for
! acronautical search and rescue sta-
101 is added, as follows:
\

* Commissioner Robert E. Lee absent.

No. 248—pt, T—3
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§ 87.5 Definition of terms.
* - * * *

Aeronautical search and rescue station.
A land or mobile station in the aeronau-
tical mobile service used for communica-
tion with aircraft and other aeronautical
search and rescue stations pertaining to
search and rescue activities with aircraft.

* * * * *

2. Section 87.183(g) is amended to

read as follows:
§ 87.183 Frequencies available.
& * * * *

(g) 122.9 and 123.1 Mc/s: These fre-
quencies may be used by aircraft for
air-to-air communications and air-to-
ground communications with aeronauti-
cal search and rescue stations when en-
gaged in search and rescue activities in
accordance with Subpart K of this part.

* * * * »

3. Subpart K is amended by deleting
the word “Mobile” from the title, and in
§ 87.441 paragraphs (a) and (b) are
amended and a new paragraph (c¢) is
added, to read as follows:

Subpart K—Aeronautical Search and
Rescue Stations
§ 87.441 Frequencies available.

(a) The frequency 123.1 Mc/s is avail-
able for assignment to aeronautical
search and rescue stations for actual
search and rescue missions. Each search
and rescue station shall be equipped to
operate on this frequency.

(b) 1215 Mec/s: This is a universal
simplex emergency and distress fre-
quency for air-ground communications
and will not be assigned unless; (1) a
showing is made establishing a need for
such services, and (2) the search and
rescue mobile frequercy 123.1 Mec/s is
assigned and available for use to ac-
commodate normal communication
needs.

(¢c) The frequency 122.9 Mc/s is avail-
able for assignment to aeronautical
search and rescue stations for organized
search and rescue training and practice
search and rescue missions.

4. Section 87.443 is amended to read
as follows:

§ 87.443 Scope of Service.

(a) Aeronautical search and rescue
mobile stations shall be used only for
communications with aireraft, and other
aeronautical search and rescue stations,
engaged in search and rescue activities.

(b) Aeronautical search and rescue
land stations shall be used only for com-
munications with aircraft and search
and rescue mobile stations engaged in
search and rescue activities. Such land
stations may be moved for temporary
periods from a specified location to an
area where actual or practice search and
rescue operations are being conducted.

[F.R. Doc. 68-15251; Filed, Dec. 20, 1968;
8:47 am.]
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[ 47 CFR Paris 21, 74, 911
[Docket No. 156971; FCC 68-1204]

COMMUNITY ANTENNA TELEVISION
SYSTEMS

Distribution of Television Broadcast
Signals; Order Terminating Docket

In the matter of amendment of Parts
21, 74, and 91 to adopt rules and regula-
tions relating to the distribution of tele-
vision broadcast signals by Community
Antenna Television Systems, and related
matters, Docket No. 15971 (RM Nos. 636,
672, 742, 755, and 766) .

1. In its Second Report and Order (2
FCC 2d 725, 789) , the Commission did not
terminate the proceedings in Docket No.
15971, but rather reserved jurisdiction to
amend the rules there adopted or to
adopt additional rules in light of the
comments filed on Part II of Docket
No. 15971 and/or such further proceed-
ings as the Commission might order.
In view of the matters set forth in the
notice of proposed rule making and no-
tice of inquiry in Docket No. 18397 (FCC
68-1176), we think that the unresolved
questions in Docket No. 15971 would be
more appropriately considered in the
newly instituted proceeding.

2. Accordingly, it is ordered, That the
proceedings in Docket No. 15971 are
terminated.

Adopted: December 12, 1968.
Released: December 18, 1968.
FEDERAL COMMUNICATIONS

CoMMISSION,
[SEAL] BEN F. WAPLE,
Secretary.
[F.R. Doc. 68-15250; Filed, Dec. 20, 1968;
8:47 am.]

[ 47 CFR Part 741
[Docket No. 11279; FCC 68-1175]

SUBSCRIPTION TELEVISION SERVICE

Third Further Notice of Proposed
Rule Making

In the matter of amendment of Part
73 of the Commission’s rules and regu-
lations (radio broadcast services) to pro-
vide for subscription television service;
Docket No. 11279.

1. In a fourth report and order adopted
today in this proceeding (FCC 68-1174),
we have established a nationwide, over-
the-air subscription television service
and, with the exception of technical
standards governing subscription tele-
vision systems, have adopted rules gov-
erning that service.

2. In paragraphs 361-368 of that docu-
ment we discussed the question of car-
riage by CATV systems of the signals
of stations authorized to transmit sub-
scription television programs and an-
nounced that although we were not pres-
ently requiring such carriage, we were

1 Commissioner Bartley abstaining from
voting; Commissioner Johnson concurring
in the result.
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today issuing the instant document in-
viting comments on a proposal to require
it.

3. In establishing over-the-air sub-
seription TV service, we have concluded
that it is a broadcasting service, and the
rules adopted are designed to assure its
effective integration into the total tele-
vision broadcasting system. We believe
that as a part of that system it is en-
titled to protection with regard to CATV
operations, just as conventional tele-
vision broadcasting is. The present CATV
rules (47 CFR 74.1100-74.1109) contain
carriage and nonduplication require-
ments concerning conventional TV sta-
tions. Not to require carriage of STV
signals would, in our opinion, be incon-
sistent with sections 1 and 307(b) of
the Act and with our view that STV is
broadcasting.

4. If CATV systems are not required to
carry subscription TV signals, those re-
siding in the service area of an STV sta-
tion who are dependent on CATV for
television viewing do not receive the
same consideration as thiose capable of
receiving the subscription station with-
out the aid of CATV. Under the rules
governing subscription TV service, per-
sons falling in the latter category may,
as of right, subsecribe to subscription
service if they reside within the Grade A
contour of a subscription television sta-
tion. If they live within the Grade B con-
tour, they have a good chance of sub-
scribing, although as of right. On the
other hand, as to those dependent on
CATYV, some might be inhibited from re-
ceiving subscriptionm programs because
often CATV operators, in installing the
cable connection, disconnect the TV set
from the outdoor antenna. Others, who
cannot receive the off-the-air signal of
the subscription TV station, even with
a rooftop antenna, are foreclosed from
receiving subscription service. Requiring
CATV carriage of subsecription signals
would remove the foregoing difference in
treatment of television viewers.

5. The record in this proceeding indi-
cates that while it is technieally feasible
to attach a decoder to the head end of a
CATV system that would unsecramble
subscription TV signals and transmit
them along the cable to sets of sub-
seribers, it is doubtful that any sub-
seription TV station would permit this
because it would defeat the purpose of
having single subscribers pay on a per-
program basis. It supports the view that
any flat rate arrangement with the
CATV operator for use of the subscription
programs would be commercially im-
practical since program suppliers for box
office product prefer to participate in the
gross receipts on the basis of percentage
arrangements. Moreover, it suggests that
this approach to carriage of subscription
signals implies that those viewing sub-
scription programs over the CATV sys-
tem would pay a flat fee for the service
and that the public in the past has dem-
onstrated its reluctance to purchase
blocks of entertainment in this way.

6. On the other hand, the record con-
tains statements by knowledgeable par-
ties saying that it is technically possible

PROPOSED RULE MAKING

for CATVs to pickup scrambled sub-
seription TV signals, transmit them
along the cable, and have them un-
scrambled by decoders attached to sets
of subscribers in the same way that this
would be done if the subeription viewer
picked up the scrambled signal off the
air,

7. In view of the foregoing, we are pro-
posing rules in the Appendix hereto that
would require CATV systems located
within the Grade B contours of television
broadcast stations authorized to broad-
cast subscription programs to carry, in
scrambled form, the subscription signals
of those stations in accordance with -a
system of priorities. Comments are in-
vited on the proposed rules, and on any
other system of priorities that parties
believe would better serve the public
interest.

8. The proposal also provides that
CATV systems may not extend subsecrip-
tion television signals beyond the Grade
B contours of the stations broadcasting
them. This would limit subseription tele-
vision service to the communities that,
for reasons set forth in detail in the
fourth report and order, have been desig-
nated to be eligible to receive such
service. Parties may wish to submit com-
ments to show that it would be in the
public interest to permit extension of
subscription TV signals beyond the
Grade B contour.

9. Under the subscription television
rules, stations authorized to broadcast
subseription programs must, in addition,
broadcast conventional free programs.
It is possible that adequate subscription
TV signals might not extend as far out
as the conventional TV signals of the
station. To avoid confusion, the proposed
amendment to Part 74 set forth below in-
dicates that the Grade B contour re-
ferred to in the proposal is that of the
conventional service of the station.

10. Since we propose to restrict CATV
carriage of subseription television signals
as mentioned above, it appears unlikely
that any problems of duplication of pro-
graming with regard to other subserip-
tion television stations will occur. More-
over, we do not anticipate having dupli-
cation problems between subsecription
and free television stations in the same
area. Any subseription duplication
problems should be so rare that they
will be handled on an ad hoc basis rather
than by rule.

11. Under present § 74.1103(c) of the
rules, if a-CATV system does not carry
the conventional signals of a local TV
station, it must offer and maintain a
switching device for each subscriber so
that the subscriber may choose between
viewing the local station off the air or
viewing other stations on the cable. This
need not be done if the subscriber indi-
cates in writing that he does not desire
the device. Although in the proposed
amendment to Part 74 below we do not
propose a modificatioin of that section,
we invite comments on whether it should
be amended in any way with regard to

subscription signals of a local TV sta-
tion that are not carried by the CATV
system.

12. Since the subscription rules adopted
today restrict subscription service to
communities lying within the Grade A
contours of five or more commercial tele-
vision stations, it is likely that, undar
the proposals in paragraphs 7 and 8
above, CATV systems required to carry
subscription signals would be systems
with a large number of channels on the
cable. Thus the required carriage of sub-
scription signals would ‘not generally be
at the expense of making fewer conven-
tional TV signals available to the CATYV
viewers. At the same time the required
carriage could facilitate the develop-
ment of subseription television.

13. Authority for the amendments
proposed herein is contained in sectiong
4(1), 301, 303, and 307 of the Communi-
cations Act of 1934, as amended.

14. Pursuant to the procedures set
forth in § 1.415 of the rules and regula-
tions, interested parties may file com-
ments on or before January 24, 1969,
and reply comments on or hefore Feb-
ruary 14, 1969, All relevant and timely
comments will be considered by the Com-
mission before final action is taken in
this proceeding. In reaching its decision
in this proceeding, the Commission may
also take into account other relevant in-
formation before it in addition to the
specific comments invited by this notice.

15. In accordance with the provisions
of §1.419 of the rules and regulations,
an original and 14 copies of all com-
ments, replies, pleadings, briefs, and
other documents filed in this proceeding
shall be furnished the Commission.

Adopted: December 12, 1968.
Released: December 13, 1968.

FEDERAL COMMUNICATIONS
COMMISSION,"
BEN F. WAPLE,
Secretary.

It is proposed to amend Part 74 of the
Commission rules and regulations a$
indicated below.

1. Sections 74.1101 (¢) and (d) are
proposed to be amended to read s
follows:

§ 74.1101 Definitions.

* * *

(¢) Principal community contour. Thg
term “principal community contour
means the signal eontour which a televi-
sion station is required to place c-vrer its
entire principal community by § 73.680
(a) of this chapter. In the case of a tele-
vision station with an authorization to
broadcast subscription television Dbro-
grams, the term refers fo the c<_)ntour of
the conventional television service of the
station. :

(d) Grade A and Grade B contours.
The terms “Grade A contour” and
“Grade B contour” mean the field mten-f
sity contours defined in §73.683(a) ©
this chapter. In the case of a texev,sx%n
station with an authorization to broad
cast subscription television programs, the

[sEAL]

* B

1Dissenting statement of Commission?
Bartley filed as part of original documel; e
Commissioner Johnson coneurring in tlt
result; Commissioner H, RexX Lee 10
participating.
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terms refer to the contours of the con-
ventional television service of the station.

* * * * *
9. Section 74.1103(a) is proposed to be
amended by adding a note at the end
thereof that reads as follows:

§74.1103 Requirements relating to dis-
ribution of television signals by
community antenna television sys-
tems,

* * * » *
gy 2 N-E

Note: In the case of a television broadcast
station with authorization to broadcast sub-

seription programs, the signals required to
be carried by this paragraph include both the
conyentional television signals and the

scrambled subscription signals of the sta-
tions. The subscription signals shall not be
unscrambled at the head‘end of the CATV

i carried over the cable unscram-
111 be carried over the cable in
scrambled form.

% * * * *

3. Section 74.1107 is proposed to be
amended by adding a note at the end
thereof that reads as follows:

§74.1107 Reguirements applicable to
carriage of television broadeast sig-
nals in specified zones and in areas
outside of specified zones.

* * * * *
Nore: Regardless of the size of the tele-
vision market in which a CATV system is
operating, it shall not extend the subscrip-
don television signals of television stations
With subscription television authorizations

beyond the predicted Grade B contours of
such stations.

[FR. Doc. 68-15167; Filed, Dec. 20, 1968;
8:45 a.m.]

[ 47 CFR Part 911
[Docket No. 18406; FCC 68-1179]

BUSINESS RADIO SERVICE
Frequency Coordination

In the matter of amendment of Part
91 of the Commission’s rules to require
frequency coordination in the Business
Radio Service, Docket No. 18406; petition
of Cegltpal Station Electrical Protection
Assoc;atxon, and controlled companies,
American District Telegraph Co. and
Baker Industries, Ine., to amend Part 91
of phe Comnﬂssion's rules to establish
;m mdu§tr1al protection radio service and
‘fl féquire coordination of frequencies
?(x_:ated to the Central Station Pro-
ection Industry, RM-1267 ; petition of
Natlona.J Association of Business and

ducational Radio, Inc. (NABER), to
amepd §91.8 of the Commission’s rules
apm!ie(m}re frequency coordination for
o Catlpns. requesting assignment of
Ioggr:élc%gs in the 450-470 MHz band al-

I use i
Bervice, S 21!1 the Business Radio
v i .The (_:ommission has before it for
“onsideration the petition for rule mak-
;)ng (RM-1267) filed on March 7, 1968,
t_y the Central Station Electrical Protec-
1on' Association, and the controlled com-
Panies, American Distriet Telegraph Co.
and Baker Industries, Inc. (referred to
collectively herein as “CSEPA”) ; the pe-
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tition for rule making (RM-1302) filed
on May 3, 1968, by the National Associa-
tion of Business and Eduecational Radio,
Inc. (NABER); comments in opposition
to NABER's proposals, filed on June 20,
1968, by Maximum Service Telecasters,
Inc. (MST)'; and NABER’s reply to
MST'’s comments, filed July 5, 1968.*

2. CSEPA asks the Commission,
through rule making, to establish a sepa-
rate service for the central station pro-
tection industry and reallocate to it the
five frequency pairs made available for
its use in the proceedings in Docket No.
13847 (Frequency Allocations—450-470
Mc/s Band, 11 FCC 2d 648, 653 (1968))
or, alternatively, to amend § 91.8(a) (1)
(vii) of the rules and require frequency
coordination for applications for protec-
tion industry frequencies (See Appendix,
attached).” Pending consideration of
these proposals, CSEPA asks the Com-
mission to issue a public notice requiring
frequency coordination for these appli-
cations.

3. Along similar, but much broader
lines, NABER proposes amendment of
§ 91.8(a) (1) (vii) of the rules to require
frequency coordination uniformly for all
applications in the Business Radio Sery-
ice proposing use of frequencies in the
450-470 MHz band (See Appendix,
attached). See Frequency Allocations—
450-470 Mc/s Band, supra, at page 657.
In this connection, it asks the Commis-
sion to recognize WABER as frequency
coordinator for this purpose, except as to
applications for frequencies for central
station protection industry and air
terminal use. Coordination as to the
latter frequencies would be carried out,
under its proposal, by the Central Sta-
tion Industry Frequency Advisory Com-
mittee and by Aeronautical Radio, Inc.,
respectively. Pending consideration of
these proposals, like CSEPA, it asks the
Commission to issue a notice “encourag-
ing” frequency coordination by all appli-
cants in the Business Radio Service for
use of frequencies in this band.

1 MST's opposition was filed 1 day be-
yond the time period allowed for such plead-
ings, see § 1.405 of the rules. Since its oppo-
sition was not unduly late and there is no
apparent prejudice to NABER or any other
party, we are waving the requirements of
§ 1.405 of the rules and will consider the
MST pleading.

2 NABER's reply is supported in general by
arguments advanced by it in its rule making
petition. These matters, and those advanced
by NABER and by MST in opposition, are
disposed of consistent with our opinion and
the actions taken herein.

2The frequencies for the central station
industrial protection industry were made
available in the Business Radio Service (Sub-
part L of Part 91), where, except in a few
special cases, frequency coordination is not
now required. See §91.8(a) (1) (vil) of the
rules. Adoption of CSEPA’s proposal to estab-
lish a separate radio service for the protec-
tion industry would bring into force the
provisions of §91.8(a) of the rules, which
require frequency coordination of applica-
tions in other Industrial Radio Services
(Part 91). Thus, if its suggestion for estab-
lishment of this separate service were
adopted, frequency coordination for appli-
cations for industrial protection frequencies
would become mandatory without any fur-
ther rule amendment,
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4. CSEPA’s request that we institute
rule making proceedings to consider the
establishment of a separate service for
the central station protection industry
will be denied. Without detailing the
arguments it has advanced in support of
this proposal, we observe that the same
request was considered and was denied
in Docket 13847 and again in Docket No.
17891. Frequency Allocations—450-470
Mc/s Band, supra, at paragraphs 13-15,
35, 40-41; and In re Amendment of Part
91 of the Commission’s rules, Report and
Order (FCC 68-657), Docket No. 17891,
adopted June 24, 1968, released June 25,
1968, 13 FCC 2d 713 (1968). In these
circumstances, we believe no further con-
sideration of this matter is warranted.

5. We will also deny CSEPA’s and
NABER's requests that interim measures
be adopted to ‘“make mandatory” or
“encourage” frequency coordination for
the protection industry and for the
Business Radio Service. Such action, in
our view, would require a tentative deter-
mination that the amendments proposed
would serve the public interest without
the benefit of any comments that may
be filed in this proceeding. Further, there
does not seem to be sufficient urgency to
justify such action in as much as some
type of voluntary coordination is being
conducted at the local level, and both
NABER and CSEPA can encourage fur-
ther coordination among their members.

6. In support of its proposal for fre-
quency coordination in fthe Business
Radio Service, NABER argues that prior
coordination of authorizations in this
service would foster improved utiliza-
tion of the allocated frequencies; result
in better engineered radio systems; re-
duce interference in many cases; and,
in general, promote the more efficient use
of mobile radio communications facili-
ties authorized in the Business Radio
Service.

7. More specifically, NABER points
out that the allocation of new frequen-
cies in the 450-470 MHz band to the
Business Radio Service “unencumbered
by debilitating congestion” affords a
good opportunity for inaugurating co-
ordination in this service. Further,
NABER states, the Commission’s deci-
sions in the Second Report and Order
(FCC 68-128) in Docket No. 13847, relat-
ing to five MHz spacing and reallocation
of frequencies, the compliance date for
which is January 1, 1970, present diffi-
cult transitional problems, and urges
that coordination, instituted at an early
date would facilitate a more orderly re-
adjustment in assignments and would
minimize confusion and any attendant
interference difficulties.

8. If recognized as a frequency ad-
visory committee, as it asks, NABER
plans to coordinate Business applications
for frequencies in the 450-470 MHz band,
except for applicants for air terminal
and central station protection industry
assignments. Under its proposal, as men-
tioned, applications for those frequen-
cies would be coordinated by committees
within those industries.

9. As to the other Business services,
NABER plans to process coordination
requests at its Washington headquarters
and issue frequency recommendations
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from there, although local area coordi-
nating committees will be advised of all
requests and will be asked to submit
recommendations. For this service,
NABER will assess a fee, but it has not
determined the amount it will charge.

10. MST, while it agreed that effective
coordination of radio frequencies is a
desirable goal, doubted whether mean-
ingful and effective coordination is possi-
ble in the Business Radio Service. Fur-
ther, it opposed recognition of NABER
as a coordinator. It argued that NABER
is not ‘“representative” of the licensees
in the Business Radio Service in that its
members account for a small percentage
of the total number of Business licensees
and could not have “intimate’” knowledge
of their communications requirements,
since, in MST’s words, this service is a
“hodgepodge of disparate users engaged
in activities that have no relation to one
another.” MST argues further that the
NABER petition “raises a serious ques-
tion as to the appropriateness of having
frequency coordination functions per-
formed by a private organization that
serves purposes other than frequency co-
ordination and has goals other than the
more efficient use of existing * * *
frequencies.”

11. The matter of coordination of
business frequencies was considered
when the service was established in 1958.
The Commission, however, concluded
that coordination would be impractical
because of the anticipated heavy shar-
ing of the frequencies allocated to the
service by a large and nonhomogeneous
group of potential users. See first report
and order in Docket 11991, FCC 58-602,
p. 30. There are now well over 100,000
Business licenses outstanding and appli-
cations for new and modified facilities
continue to flow at a rate of over 2,000
per month.* Under these circumstances,
we wish comments as to whether co-
ordination is indeed practical and as to
whether it could make significant im-
provement in the efficiency in the use
of Business frequencies and in the qual-
ity of communication systems authorized
in that service. Further, we note that
coordination is not completely lacking.
Applicants, with the aid of their equip-
ment suppliers, perform some sort of
coordination locally in that they attempt
to select frequencies so as to mini-
mize interference to and from existing
systems.

12. On the other hand, we recognize,
as NABER points out, that new frequen-
cies have been made available to the
Business Radio Service in the 450-470
MHz band, and coordination could re-
sult in their more orderly assignment;
and that more complicated operational
standards for their use have been im-

+These applications, of course, are for fre-
quencies in all of the bands available in the
Business Radio Service and NABER pro-
poses coordination only in the 450-470 Mc/s
band. But a substantial number of these
applications are for 450-470 Mc/s frequencies
and it is expected that the bulk of future
applications will be in that band where
new frequencies have recently been made
available.

PROPOSED RULE MAKING

posed, and formalized coordination may
aid existing licensees and new applicants
in implementing these new standards
and frequency changes during the pre-
seribed transitional period. Finally, the
Commission has always encouraged
efforts on the part of its licensees to
improve the usefulness of the frequency
spectrum allocated.

13. In view of these considerations, we
believe, the issue raised by NABER's pe-
tition is whether coordination, such as
proposed by NABER, would offer suffi-
cient advantages in terms of more effici-
ent use of Business frequencies in the
450470 Mc/s band and improved quality
of communications to warrant the added
effort, expense, and delays in preparing
and processing applications for both the
applicants and for the Commission. In
addressing themselves to this question,
interested persons are asked to discuss
and to give information and views on
the following matters: (1) The type of
information that will and should be re-
quired of applicants; (2) the type of
records that will and should be kept by
the coordinator; (3) the approximate
number and the qualifications of person-
nel required to process these requests;
(4) how coordination should and will be
performed (i.e., the criteria for a favor-
able—or unfavorable—recommendation,
the procedures that will be followed in
arriving at “optimum’ frequencies, and
the disposition that is to be made of con-
troversial requests); (5) whether each
coordination request will be examined on
an engineering basis, taking into account
such things as the technical parameters
of the proposed system and existing sys-
tems with a view to fitting each new
system into the existing technical en-
vironment; (6) the processing time for
each coordinating request; (7) the ap-
proximate cost to the applicants for each
coordination request; and (8) other such
considerations.

14. In addition, interested persons
should discuss, in some detail, the ex-
pected benefit of coordination in terms
of the more efficient use of Business fre-
quencies and in terms of improved
quality of communication systems par-
ticularly in view of the fact that fre-
quencies in the Business Radio Service
are to be shared on an intensive basis,
with many licensees being expected to
use a given channel in a given area.

15. From the foregoing discussion, it
is clear that, it would not be appropriate
now to pass on NABER'’s request that it
be recognized as a frequency coordinator
for the Business Radio Service. It would
be premature to do so, when we have not
determined whether to adopt the require-
ment for this service. Also, this course of
action has the added advantage of
affording interested parties, such as
MST, an opportunity to comment on the
points raised as to the qualifications of
NABER to perform in this role and to
suggest alternative procedures. Accord-
ingly, we also ask that the comments
address themselves to this aspect of
NABER's proposal.

16. Frequency coordination for the
central protection and air terminal fre-
quencies stands on a different footing.

The potential licensees for the fro-
quencies allocated for these purposes are
in each Instance, a relatively small and
homogeneous group. Moreover, the chan-
nels made available to the central sta-
tion protection and airline industyriss
although included in the Business Radiy
Service, were allocated on an exclusiya
basis in urbanized areas of 200,000 or

-more population; and, additionally, ix

the case of the protection industry, two
of the five frequency pairs were made
available exclusively nationwide. Fur-
ther, it is expected that relatively few air
terminal and central protection lic
will share these frequencies in a partie
lar area. These characteristics are s
lar to those present in the s &3
where coordination procedures have heen
established.

17. These features persuade us that
frequency coordination for the air fer-
minal and central protection industries
will be feasible and could lead to more
efficient and effective management of
the available spectrum space. Therefore,
we are proposing to amend the rules as
suggested by CSEPA, but modifi
include like frequency coordination re-
quirements for the air terminaj frec
cies. (See below).

18. Accordingly, it is ordered,
the extent indicated in the for
opinion, the petitions for rule maki
filed herein on March 7, 1968, by the
tral Station Electrical Protec
ciation, and controlled companies, A
ican District Telegraph Company, and
Baker Industries, Inc., and on May 3,
1968, by the National Association of
Business and Educational Radio, Inc,
are granted, and in all other respects
denied. :

19. Notice is hereby given of proposed
rule making to amend § 91.8(a) (1) (Vi)
as set out below. |

20. The proposed amendment fo the
rules is issued pursuant to authonty
contained in section 4(i) and 303(r) o
the Communications Act of 1934, &8
amended. '

21. Pursuant to the procedures set out
in § 1.415 of the Commission’s rules, in-
terested persons may file comments ob
or before February 7, 1969, and repw
comments on or hefore February
1969. All relevant and timely o
and reply comments will be con:
by the Commission before final act
taken in this proceeding. In reacii
decision in this proceeding, the Com-
mission may also take into account other
relevant information before if, in addl-
tion to the specific comments invited by
this notice. N

99. In accordance with the provisions
of §1.419 of the Commission’s rules, ail
original and 14 copies of all statmne_m§
briefs, or comments filed shall be fu*
nished the Commission.

Adopted: December 12, 1968.
Released: December 18, 1968.

FEDERAL COMMUNICATIONS
COMMISSION,"
BeEN W. WAPLE,
Secretary.

ent; Com-
e result

[sEAL]

& Commissioner Robert E. Lee abs
missioner Johnson concurring in th
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PROPOSED RULE MAKING

Proposal of Central Station Electrical
Protection Association, the controlled
companies, American District Telegraph
Company, and the Baker Industries, Inc.,
as modified, is as follows:

It is proposed to amend present § 91.8
(a) (1) (vii) of the Commission’s rules by
deleting present subdivision (vii) and
substituting new subdivision (vii) to
read as follows:

(vii) Any application in the Business
Radio Service, where the frequency in-
volved and both immediately adjacent
frequencies are available for assignment
in that service, except for the frequen-
cies allocated for the exclusive, use by
persons rendering a central station com-
mercial protection service or by persons
engaged in furnishing commerecial air

transportation service at air terminals,
in accordance with the provisions of
§ 91.554(b).

Proposal of the National Association
of Business and Educational Radio, Inc.,
is as follows:

It is proposed to amend present § 91.8
(a) (1) (vii) of the Commission’s rules by
deleting present subdivision (vii) and
substituting new subdivision (vii) to read
as follows:

(vii) Any application in the Business
Radio Service requesting a frequency be-
low 450 Mec/s where the frequency in-
volved and both immediately adjacent
frequencies are available for assignment
in that service.

[F.R. Doc. 68-15252; Filed, Dec. 20, 1968;
8:47 am.]
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

CHIEF, DIVISION OF ADMINISTRATIVE
SERVICES, DENVER SERVICE CEN-
TER, ET AL.

Delegation of Authority Regarding
Contracts and Leases

Supplement to Bureau of Land Man-
agement Manual 1510.

.01 Purpose. This Manual Supplement
designates those DSC positions which are
authorized to enter into contracts and
leases of space pursuant to the author-
ities contained in Bureau Manual 1510.-
03B2c¢ and 1510.03C.

.02 Objectives. To promote uniformity
of operations and to assure that the
Bureau’s practices conform to estab-
lished policy and procedure.

.03 Authority. The Service Center Di-
rector’s Authority with regard to con-
tracting is spelled out in Bureau Manual
1510.03B2¢c. He is granted redelegation
authority in Bureau Manual 1510.03C.

1. Redelegations. Pursuant to the au-
thority in Bureau Manual 1510.03C, the
incumbents of the following positions are
hereby redelegated the authorities con-
tained in Bureau Manual 1510.03B2¢ in
the amounts and subject to the same
limitations shown therein, or as other-
wise specified below.

A. Chief, Division of Administrative
Services; Chief, Branch of Procurement,
DSC. SF-44 procurement authority may
be redelegated in writing as further pro-
vided below.

B. Procurement Agents, Coniracting
Section. 1. May enter into contracts and
leases as described in Bureau Manual
1510.03B2¢ in amounts not to exceed
$10,000, except that procurements from
established sources may be made in any
amount. This authority may not be
redelegated.

C. Procurement Agent, Supply Sec-
tion. 1. May enter into contracts under
section 302(c) (3) up to $2,500 and in any
amount from established sources. This
authority may not be redelegated.

D. Chief, Office Services Branch; Of-
fice Services Specialist. 1. May enter into
leases of space in real estate, provided
that the conditions set forth in FPMR
101-18.106 are met.

2. May sign Government Bills of
Lading. .

3. May sign Government Printing
Office Orders.

4. This authority may not be
redelezated.

E. Supervisor, Forms Center, Office
Services Branch. 1. May sign Government
Bills of Lading.

Notices

2. May sign Government Printing
Office Orders.
3. This authority may not be
redelegated.

F., Chief, Property Management
Branch; Property Management Special-
ist; Property Utilization Specialist. 1.
May sign Government Bills of Lading.

2. This authority may not be
redelegated.
2, Special Redelegations, Standard

Form 44 Procurements. A. In addition to
the procurement authorities delegated
above, the positions listed below are au-
thorized to make procurements on the
open market, subject to the restrictions
of section 302(c¢) (3) of the FPAS Act,
using SF-44, Purchase Order-Invoice-
Voucher.

B. Redelegalions. SF-44 procurement
authority delegated herein may be re-
delegated in writing to specific individ-
uals as determined necessary for the con-
duct of the Bureau’s programs. Each
such delegation shall specify by name(s)
each individual authorized to make open
market purchases by use of SF-44 and
the limit of such authorizations. See
Ilustration 2 of Bureau Manual 1510.03D
for format. Copies of written redelega-
tions must be distributed as follows:

One copy to each individual involved.

One copy to D-733.

One copy to Central Files official file.

Nore: Written delegations made pursuant
to this paragraph aré not required to be
published in the FEDERAL REGISTER.

C. Responsibilities, Every employee
given SF—44 purchasing authority has the
responsibility to use it only in accordance
with established regulations and proce-
dures and within the limits of the
amounts authorized for each transaction.

D. Positions Authorized to Use SF-44,
DSC. The following positions, in addition
to those listed under .03B1A, B, and C,
above, are authorized to use SF-44 for
the purchase of supplies, materials, and
services up to the amounts specified below
for each transaction, and are further
authorized to redelegate this authority to
qualified personnel as provided above.

1. $500 Limitation, Regular DSC
Positions.

a. Chief, Division of Engineering.

b. Chief, Branch of Cadastral Surveys.

c. Chief, Office of Basin Studies.

d. Supervisory Range Conservationist,
MRB.

2, $100 Limitation, Regular DSC
Positions.

a. All other Division Chiefs, DSC.

3. Special Redelegations, Standard

Form 44 Procurements, Administrative
Fire Support Positions, DSC Personnel.
A. Employees serving in the following
Administrative Fire Support Positions
during emergency fire situations who
hold valid fire qualification cards are
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hereby authorized to make purchases by
SF44 in accordance with sections
302(e) (2) and (3) of the FPAS Act. Pro-
curements exceeding $2,500 must be doc-
umented as required by section 302(c)
(2). This authority may not be
redelegated.
1. List of Positions.

. Comptroller.

. Service Chief.

. Supply Officer.

. Equipment Officer.

. Finance Officer.
Commissary Officer.

. Assistant Disbursing Officer.

R0

4, This Delegation of Authority is ef-
fective upon publication in the FEpEray
REGISTER. This supplement to Bureau of
Land Management Manual 1510 super-
sedes all prior issuances relating to the
delegation of authority for contracts and
leases in the Denver Service Center, Bu-
reau of Land Management.

GARTH H. Rubpp,
Director, Denver Service Center.

[F.R. Doc. 68-15229; Filed, Dec. 20, 1968;
8:45 am.]

[Utah 5291]
UTAH
Notice of Offering of Land for Sale

DECEMBER 16, 1968,

Notice is hereby given that, under the
provisions of the Act of September 19,
1964 (78 Stat. 988) and pursuant to an
application from Beaver City Corp,
Utah, the Secretary of the Interior in-
tends to offer for sale the NENWY
sec. 8, T. 29 S., R. T W., SLM, Utah. The
land is being classified as suitable for &
garbage dump site. The tract is zongd
G-1, Grazing Zone, which permits public
dump grounds. The land is located 2%
miles northwest of Beaver, Utah. -

It is the intention of the Secretary O
the Interior to enter into an agreement
with authorized city officials to permit
Beaver City Corp. to purchase the land
at the appraised market value.

Patent to the land will be issued unce
the Act of September 19, 1964, subi,
and shall contain a reservation to thf
United States of rights-of-way fo
ditches and canals under the Act of Au-
gust 30, 1890 (43 U.S.C. Sec. 945) , nnd.ﬂ-
all mineral deposits which shall the}e-
upon be withdrawn from appropriation
under the public land laws, including the
mininz and mineral leasing laws. "Fhe
land will be sold subiect to all valid exist-
ing rights and reservations for rights-of-

way.

R. D. NIELSON,
State Director:

[F.R. Doc. 68-15238; Filed, Dec. 20, 1968;
8:46 am.]




[Utah 5512]
UTAH

Order Opening Lands to Applica-
tion, Eniry, and Patenting

DECEMBER 16, 1968.

1. In an exchange of lands made under
ihe provisions of section 8 of the Act of
June 28, 1934 (48 Stat. 1269) , as amended
43 US.C. 3152), the following described
lands have been reconveyed to the United
Sifofans
fdigh SALT LAKE MERIDIAN

T.16S.,.R.2 W.,
Sec. 5, N, SEY,, NEY:SWY;, SEJ,NW4;
Sec, T, 81aSEY;;
Sec, 8, 81, 8W 14 :
Sec. 16, S14, STHNW Y43
Sec. 17, 8%, NW1;, S, NEY ;
Sec. 18, E
Sec, 19, NE
Sec, 20, N15;
Sec. 21, W4 NW ;.
T.158,R.3 W.,
Sec. 24, all;
Sec. 25, N5,

The areas described aggregate 3,160
acres,

2, The lands are located in Juab
County about 10 miles north of Scipio,
Utah, They are semiarid in character
and not suitable for farming. The lands
have values for watershed, grazing, wild-
life, and recreation, which can best be
managed under principles of multiple-
use.

3. The United States did not acquire
any mineral rights with the lands.

4, .Subject. fo valid existing rights, the
provisions of existing withdrawals, and
the requirements of applicable law, the
lands will at 10 a.m. on February 5, 1969,
be opened to application, petition and
selection.

All valid applications received at or
brior £0 10 a.m. on February 5, 1969, shall
be considered as simultaneously filed at
that time. Those received thereafter shall
be_consmered in the order of filing.

o Inquiries concerning the lands
should be addressed to the Bureau of
Land Management, Post Office Box 11505,
Salt Lake City, Utah 84111,

R. D. NIELSON,
State Director.

[FR. Doe, 68-15239; Filed, Dec. 20, 1968;
8:46 am.]

i SELNWIL;

Fish and Wildlife Service
[Docket No, 5-449]

WARD N. AND STEVE W. NICHOLS
Notice of Loan Application

o DECEMBER 16, 1968.
o tirg NB Nichols and Steve W. Nichols,
i apinli :()1( f137A, Astoria, Oreg. 97103,
Gt gr a loan from the nsher-
e O}m to aid in ﬁnancn}g the
e a used 62.5-foo§ registered
et ood vessel to engage in the fish-
}1,\7 0} slp-imp, albacore and bottomfish.
o voitslice is hereby. given pursuant to the
s I?ns of Public Law 89-85 and Fish-
e 25oa.n Pund Procedures (50 CFR
0, as revised) that the above en-

NOTICES

titled application is being considered by
the Bureau of Commercial Fisheries, Fish
and Wildlife Service, Department of the
Interior, Washington, D.C. 20240. Any
person desiring to submit evidence that
the contemplated operation of such ves-
sel will cause economic hardship or in-
jury to efficient vessel operators already
operating in that fishery must submit
such evidence in writing to the Director,
Bureau of Commercial Fisheries, within
30 days from the date of publication of
this notice. If such evidence is received
it will be evaluated along with such other
evidence as may be available before mak-
ing a determination that the contem-
plated operations of the vessel will or
will not cause such economic hardship
or injury.
WiLriam M. TERRY,
Acting Director,
Bureauw of Commercial Fisheries.
[F.R. Doc. 68-15228; Filed, Dec, 20, 1968;
8:45 a.m.]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

USE OF NATIONAL HOUSING ACT IN
RURAL AREAS

Memorandum of Agreement

1. Introduction. For the purpose of en-
couraging and facilitating the use of sec-
tions 235, 236, and 237 of the National
Housing Act (sections 101(a), 201(a) and
102(a) of the Housing and Urban Devel-
opment Act of 1968) in rural areas to fi-
nance housing for lower income families,
the Secretary of Agriculture and the Sec-
retary of Housing and Urban Develop-
ment hereby agree to the delegations of
authority, as well as to the policies, pro-
cedures, and joint working arrangements
set forth in this memorandum. Both Sec-~
retaries will expedite action at all levels
of their Departments to accomplish these
arrangements, and each will use every
available means at his disposal to see that
the respective responsibilities of the two
Departments are carried out in accord-
ance with the intent of that legislation.

II. Section 235 and 237 home mort-
gages in rural areas. 1. The Secretary
of HUD hereby delegates to the Secre-
tary of Agriculture the authority to re-
ceive applications for mortgages to bhe
given by families eligible for assistance
under section 235(b) (1) and to be
insured under section 235(i), or under
section 237; to process such applications
including determinations of eligibility,
appraisal of the property, mortgage
credit and architectural review, and
inspection during construction; and to
make commitments to insure such mort-
gages and to make commitments to make
such assistance payments for and in the
name of the Secretary of HUD. These
mortgages are to be made and serviced by
HUD-approved mortgagees, for eligible
and qualified homeowners and home pur-
chasers in rural areas as defined in sec-
tion 520 of the Housing Act of 1949, 42
U.S.C. 1490 (open country and rural
communities of 5,500 population and less,
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except those that are part of or associ-
ated with an urban area). This delega-
tion is confined to mortgage transactions
involving purchase, construction, or re-
habilitation of single-family dwellings
for section 235(i) or section 237 mort-
gagors eligible for assistance payments
under section 235(b) (1). It does not ex-
tend to applications from builders for
conditional commitments to insure mort-
gages on tract developments, and it
does not extend to cooperatively owned
housing or condominium units, although
Agriculture may participate with appli-
cants and assist them in developing
applications involving tract develop-
ments, cooperatives, or condominiums.

2. It is understood and agreed that ap-
plications under section 237 will not be
accepted until a contract between the
Secretary of HUD and Secretary of Agri-
culture has been entered into with re-
spect to counseling services for budget
and debt management, as authorized
under section 237(e).

3. From contract authority as author-
ized in appropriation Acts for assistance
payments on behalf of homeowners who
qualify under section 235(b), the Secre-
tary of HUD pursuant to section 235(k)
will allocate to the Secretary of Agricul-
ture authority to obligate assistance
payments required in connection with
home mortgages processed by the Sec-
retary of Agriculture. The Secretary of
HUD will make such assistance pay-
ments periodically to mortgagees hold-
ing such insured mortgages.

4. Mortgagees holding such insured
mortgages will charge borrowers a mort-
gage insurance premium as required in
the security instrument and HUD will bill
mortgagees directly for annual mortgage
insurance premiums required under the
contract of mortgage insurance. The
Secretary of Agriculture will charge ap-
plicants the same processing fees
charged by the Secretary of HUD on sim-
ilar transactions and the Secretary of
Agriculture will retain these fees as par-
tial reimbursement for administrative
expenses connected with the operation
of this program.

5. Under the authority contained in
section 101 (e) of the Housing and Urban
Development Act of 1968 and in 237(e),
the Secretary of HUD will enter into a
contract with the Secretary of Agricul-
ture to provide budget, debt manage-
ment, and related counseling services
to homeowners in rural areas with mort-
gages insured under section 235(i) or
section 237.

6. In processing applications for mort-
gages in rural areas to be insured under
section 235(1), or 237 the Secretary of
Agriculture will use standards and pro-
cedures for appraisal, inspection, and
credit and architectural review substan-
tially consistent with those employed by
the Secretary of HUD in ifs insurance of
such mortgages. .

7. The Secretary of HUD will provide
to the Secretary of Agriculture whatever
technical assistance he may need to de-
velop the procedures and instructions
necessary to implement the understand-
ings and agreements contained in this
memorandum. The Secretary of HUD

'
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will also assist the Secretary of Agricul-
ture in carrying out any staff training
that may be needed.

8. The Secretary of Agriculture will
maintain records of the estimated an-
nual assistance payments required in
connection with commitments issued for
mortgages to be insured under section
9235(i) or 237 and he shall be responsible

for keeping Agriculture-originated mort-

gage insurance commitments (and the
assistance payments related thereto)
within the contract authority amounts
allocated to Agriculture by the Secretary
of HUD. The Secretary of Agriculture
will make weekly reports to the Secretary
of HUD on the annual assistance pay-
ments required in connection with mort-
gage insurance commitments issued. All
reports will be prepared in a manner to
be mutually agreed upon. Copies of sta-
tistical reports showing applications filed
and in process which the Department of
Agriculture prepares for its own use will
be made available to HUD.

9. Nothing in this agreement shall be
construed to prevent or inhibit the proe-
essing and insurance of mortgages under
section 235 by HUD when they are orig-
inated by a home purchaser or builder
through an approved lender without re-
course to the Secretary of Agriculture.

1. Section 236 mortgages in rural
areas. 1. Because of the complexity in-
volved in processing applications for
mortgage insurance under section 236
for rental and cooperative housing, proc-
essing and commitment responsibility
will be retained by HUD, but arrange-
ments will be developed under which the
Secretary of Agriculture may provide in-
formation and assistance to groups
seeking to sponsor section 236 rental or
cooperative housing in rural areas. Agri-
culture may participate with such spon-
sors in discussions with the nearest HUD
insuring office and in planning and de-
veloping project applications for review
and approval by HUD.

2. The Secretary of HUD will provide
to the Secretary of Agriculture all nec-
essary technical assistance and help in
staff training necessary to make section
236 assistance effectively available where
it can be appropriately used in rural
areas.

3. As in the case of section 235, spon-
sors may also submit applications
through approved lenders directly to
HUD.

(Secs. 235, 236, and 237 of National Housing
Act, as amended, 12 U.S.C. 1715z, 1716z-1,

and 1715z-2; sec. 502(a) of Housing Act of
1948, as amended, 12 U.8.C. 1701c(a))

Dated: October 31, 1968.

ROBERT C. WEAVER,
Secretary of Housing
and Urban Development.
Dated: November 8, 1968.
ORVILLE L. FREEMAN,
Secretary of Agriculture.

[F.R. Doec. 68-15236; Filed, Dec. 20, 1968;
8:46 am.]
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ATTESTING OFFICERS

Designation; Delegation of Authority
To Cause Department Seal To Be
Affixed and To Authenticate Copies
of Documents

Each of the following employees in the
Department of Housing and Urban De-
velopment is hereby designated an At-
testing Officer and is authorized to cause
the seal of the Department of Housing
and Urban Development to be affixed to
such documents as may require its ap-
plication and to certify that a copy of any
book, record, paper, or other document is
a true copy of that in the files of the
Department:

A. With respect to documents in the
files of the Department of Housing and
Urban Development:

1. Emily A. Amor.

2. Mary F. Dennis.

3. Elizabeth D. Tihany.

4. Cynthia M. Wilkerson.

B. With respect to documents in the
files of the Federal Housing Administra-
tion, Department of Housing and Urban
Development:

1. Assistant
FHA.

2. Deputy Assistant Commissioner-Comp-
troller, FHA.

3. Mortgagee Approval Officer, FHA.

4. Chief, Liquidation Section, and Admin-
istrative Officer, Office of Assistant Commis-
sioner for Property Improvement, FHA.

5. Deputy Chief, Liquidation Section, and
Administrative Officer, Office of Assistant
Commissioner for Property Improvement,
FHA. :

C. With respect to documents in the
files of Renewal and Housing Assistance,
Department of Housing and Urban
Development:

1. Margaret McManus, Finance Officer.

2. Robert C. Gilkison, Finance Officer.

This document supersedes the desig-
nation of attesting officers effective June
3, 1968 (33 F.R. 8464, June 7, 1968).

(Sec. 7(d) of Department of HUD Act, 42
U.8.C. 35356(d) )

Effective date. This document is ef-
fective as of December 21, 1968.

RoOBERT C. WEAVER,
Secretary of Housing
and Urban Development.

[F.R. Doc. 68-15237; Filed, Dec. 20, 1968;
8:46 am.]

CIVIL AERONAUTICS BOARD

[Docket No. 20569; Order 68-12-93]

TRANSATLANTIC SUPPLEMENTAL
CHARTER AUTHORITY RENEWAL
CASE

Order Instifuting Investigation and
Consolidating Applications

Adopted by the Civil Aeronautics

Commissioner - Comptroller,

Board at its office in Washington, D.C,, .

on the 17th day of December 1968.

Six supplemental carriers—American
Flyers Airline Corp. (AFA), Capitol In.
ternational Airways, Inc. (Capitol)
Overseas National Airways (ONA), Sat.
urn Airways, Ine. (Saturn), Trans In.
ternational Airlines Corp. (TIA), ang
World Airways (World) —presently hold
temporary certificate authority, expir-
ing on April 18, 1969, to provide trans.
atlantic charter transportation, inclug-
ing inclusive tours. The six carriers haye
filed timely applications for renewal of
their transatlantic charter authority.! By
this order the Board is setting these re-
newal applications for hearing.

In order to limit the-scope of this pro-
ceeding, thereby avoiding undue com-
plication of the issues and delay, we
will consolidate only those portions of
the renewal applications which request
the renewal of existing authority. Ac-
cordingly, in view of the fact that the
six carriers’ existing transatlantic char-
ter authority does not include the right
to serve Alaska or Hawaii, but is limited
to flights originating or terminating in
the 48 contiguous States, we will not con-
solidate those portions of the applica-
tions of ONA, Saturn, TIA, and World
which request authority to serve Alaska
and Hawaii on transatlantic routings.

Accordingly, it is ordered, That:

1. The applications of American Flyers
Airline Corp., in Docket 20389; Capitol
International Airways, Inc., in Docket
20325; Overseas National Airways in
Docket 20438; Saturn Airways, Inc., in
Docket 20344; Trans Internafional Air-
lines Corp., in Docket 20391; and
World Airways in Docket 20387, be and
they hereby are set for consolidated
hearing in a proceeding to be known as
the Transatlantic Supplemental Charter
Authority Renewal Case, Docket 20569,
to the extent that these applications seek
renewal of the transatlantic charter au-
thority presently held by the foregoing
carriers;

2. The application of Overseas Na-
tional Airways, Docket 20438, be apd it
hereby is accepted as being in compliance
with the requirements for timely filing
of renewal applications imposed in Part
377 of the Board’s regulations:

3. To the extent not consolidated and
set for hearing herein, the applications
referred to in paragraph 1 above, be and
they hereby are dismissed without
prejudice; :

4, Applications, motions to co;]soh:_
date, and petitions for reconsideration ¢!
this order shall be filed no later than 2

1 AFA, Docket 20389; Capitol, Docket 2031’.35
ONA, Docket 20438; Saturn, Docket 2034;.
TIA, Docket 20391; and World, Docket 2038_11.
As a result of their filings, the carriers ‘:ﬂz
continue operating after April 18, pnrsm.xtla
to 5 U.S.C. section 558(c). With res;;?ect
ONA we note that the carrier’s npplicﬁtl('m
was filed 17 days later than the 180-da};;
before-expiration requirement iqm};ose:d o
§ 377.10 (c) . As a matter of discretion We ¥
waive the 180-day requirement for ONA ;e?f;g
plication and accept the application as o
in compliance with the requirement? o=
timely filing prescribed in Part 877 0f ©
Board’s regulations,
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days after the date of service of this
order, and answers to such pleadings
shall be filed no later than 10 days there-
after; and

5. This proceeding shall be set down
for hearing before an examiner of the
Board at a time and place hereafter
designated.

This order will be published in the
FEDERAL REGISTER.

By the Civil Aeronautics Board.

HAROLD R. SANDERSON,
Secretary.

|FR. Doc. 68-15243; Filed, Dec. 20, 1968;
8:46 a.m.]

FEDERAL COMMUNICATIONS
COMMISSION

[Docket Nos. 18392-18394]
HOWARD M. McBEE ET AL.

Memorandum Opinion and Order;
Correction

In re applications of Howard M. Mc-
Bee, Lawton, Okla., Docket No. 18392, File
No. BP-17238; Allan Pratt Page, Ana-
darko, Okla., Docket No. 18393, File No.
BP-17575; Bill Thacker, Burkburnett,
Tex,, Docket No. 18394, File No. BP-
17576; for construction permits.

The Memorandum Opinion and Order,
FCC 68-1170, adopted herein on Decem-
ber 5, 1968 (33 F.R. 18530), is corrected
as follows:

On page 4, on line 2 of Issue 4, the
le?'ttex “(a)”, is corrected to read figure,

Released: December 17, 1968.

FEDERAL COMMUNICATIONS,
COMMISSION,
BeN F, WAPLE,
Secretary.

[FR. Doc. 68-14659; Filed, Dec. 20, 1968;
8:45 am.]

FEDERAL MARITIME COMMISSION

lDOCk€§ No. 68-48; Independent Ocean
Freight Forwarder License No. 790]

NORTH AMERICAN VAN LINES

Order Instituting Proceeding

North American Van Lines,
Wayne, Ind, was a registered ocean
frelg.hp forwarder pursuant to Federal
Maritime Board General Order 72, and
contmugd to operate pursuant to grand-
father rights until it was issued an inde-

[sEAL]

[sEaL]

Fort

gendheﬁat ocean freight forwarder license,
0. 790, by the Federal Maritime Com-

Mmission on June 8, 1965. It has continued

% operate under that lcense until the -

bresent time,

One hundred percent of the capital
stock of North American Van Lines has
HOW been acquired by PepsiCo, Inc,
Which corporation also owns a controlling

No. 248—Pt, T—4
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interest in the Pepsi-Cola Corp. and
Frito-Lay Corp. Both of these latter
corporations export cargoes in the for-
eign commerce of the United States by
oceangoing common carriers.

In a number of prior decisions the
Federal Maritime Commission has held
that under the definition of an independ-
ent ocean freight forwarder contained in
section 1 of the Shipping Act, 1916, a
freight forwarder who has a direct or
indirect control relationship with a
shipper cannot be licensed, even though
the forwarder would not handle ship-
ments for the related shipper. Applica-
tion for Freight Forwarding License—
Louis Applebaum, 8 FMC 306 (1964);
Application for Freight Forwarding
License—Wm. V. Cady, 8 FMC 352
(1964) ; Application for ¥Freight For-
warding License—Del Mar Shipping
Corp., 8 FMC 493 (1965); and Applica-
tion for Freight Forwarding License—
York Shipping Corporation, 9 FMC 72
(1965) .

Because of the corporate relationship
now existing between North American
Van Lines and Frito-Lay Corp. and
Pepsi-Cola, Inc., the Commission intends
to institute a proceeding to determine
whether North American Van Lines con-
tinues to qualify for a license as an
independent ocean freight forwarder,
and whether its license should remain in
effect or be revoked.

Therefore, it is ordered, Pursuant to
sections 22 and 44 of the Shipping Act,
1916 (46 U.S.C. 831, 841b) that a pro-
ceeding is hereby instituted to determine
whether North American Van Lines con-
tinues to qualify for a license and
whether its license should be continued in
effect or be revoked pursuant to sections
1 and 44 of the Shipping Act, 1916 (46
U.S.C. 801, 841b).

It is further ordered, That North
American Van Lines be made respondent
in this proceeding and that the matter be
assigned for hearing before an Examiner
of the Commission’s Office of Hearing
Examiners at a date and place to be

announced by the Presiding Examiner.

It is further ordered, That notice of
this order be published in the FEDERAL
REGISTER and a copy thereof and notice
of hearing be served upon respondent,
North American Van Lines.

It is further ordered, That any per-
-sons, other than respondent, who desire
to become a party to this proceeding and
to participate therein shall file a petition
to intervene with the Secretary, Federal
Maritime Commission, Washington, D.C.
20573, with a copy to respondent, on or
before January 3, 1969; and

It is further ordered, That all future
notices issued by or on behalf of the
Commission in this proceeding, including
notice of time and place of hearing, or
prehearing conference, shall be mailed

directly to all parties of record.
By the Commission.

[sEAL] THOMAS Lisr,

Secretary.

[FR. Doc. 68-15220; Filed, Dec. 20, 1968;
8:45 a.m.]

19093
[Independent Ocean Freight Forwarder
License No. 1114]

WORLEX CORP.
Order of Revocation

On November 4, 1968, the Transamer-
ica Insurance Co. notified the Commis-
sion that the Independent Ocean Freight
Forwarder Surety Bond No. 5270-17-44,
under written in behalf of Worlex Corp.,
444 North Lake Shore Drive, Chicago, Ill.
60611, would be cancelled effective
December 3, 1968.

Worlex Corp. was notified that, unless
a new surety bond was submitted to the
Commission, its Independent Ocean
Freight Forwarder License No. 1114
would be revoked effective December 3,
1968, pursuant to General Order 4,
Amendment 12 (46 CFR 510.9).

Worlex Corp. has failed to submit a
valid surety bond in compliance with the
above Commission rule.

It is ordered, That the Independent
Ocean Freight Forwarder License No.
1114 is revoked effective December 3,
1968; and

It is further ordered, That the Inde-
pendent Ocean Freight Forwarder Li-
cense No. 1114 be returned to the Com-
mission for cancellation.

It is further ordered, That a copy of
this order be published in the FEDERAL
RecisTeER and served on the licensee.

Leroy F. FULLER,
Director,
Bureaw of Domestic Regulation.

[F.R. Doc. 68-15221; Filed, Dec. 20, 1968;
8:45 a.m.]

[Docket No. 67-57]

SIGNIFICANT VESSEL OPERATING
COMMON CARRIERS IN DOMESTIC
OFFSHORE TRADE; REPORTS OF
RATE BASE AND INCOME AC-
COUNTS

Order for Evidentiary Hearing

On December 1, 1967, the Commission
published in the FEDERAL REGISTER (32
F.R. 16, 496), a notice of proposed rule-
making and proposed new rules govern-
ing the submission of rate base and
income account reports to be used by sig-
nificant common carriers in the domes-
tic offshore trade in lieu of reports now
submitted by these carriers pursuant to
the Commission’s General Order 11. The
purpose of the new rules is to obtain
more accurate and specific data to re-
solve problems encountered under the
General Order 11 procedure and to ob-
tain unit costs which will be particularly
helpful in examining the lawfulness of
individual eommodity rates. Some of the
parties to this proceeding alleged the
necessity for evidentiary hearings with
respect to the proposed rules. All parties
were, therefore, allowed to file supple-
mental briefs setting forth why eviden-
tiary hearings should be held and iden-
tifying the section or sections of the rules
on which evidence would be presented.

Several parties responded, indicating
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that hearings were necessary to resolve
“factual disputes” relating to the ability
of the carriers to acquire, compile, and
assemble required data, and the burden
upon them to do so, particularly with
reference to such problems as the con-
version of cargo from a weight to a cubic
foot basis, and the allocation of cargo
expenses to each type and class of cargo.
Additional problems are raised as to the
reliability of unit costs once obtained,
and the appropriateness of allocation
methods and procedures employed in the
proposed rules. 3

Specific requests to present evidence
have been made by Sea-Land Service,
Inc., with respect to the Commission’s
proposed § 514.6(b) (8) which deals with
the propriety of including leased prop-
erty as owned for rate base purposes and
by States Marine Lines, Inc., and Isth-
mian Lines, Inc., with respect to
§ 514.5(d) (1), the definition of “cargo
cube” for computing carrier cargo costs,
which they maintain should be modified
to take into account cargo stowage
characteristics.

Pacific Interocean Transport (PIT), a
foreign-flag vessel operating in the
American Samoa trade, asked to be ex-
empted from the requirements of the
proposed rules.

In order to provide a complete factual
record upon which any rules promul-
gated herein may be based, the Commis-
sion has determined that evidentiary
hearings should be held in which all
parties will be allowed to present evi-
dence and testimony on the issues out-
lined above.

Therefore, it is ordered, That this pro-
ceeding be assigned for public hearing
before an Examiner of the Commission’s
Office of Hearing Examiners .and that
the hearing be held at a date and
place to be determined and announced
by the Presiding Examiner; and

It is further ordered, That an Initial
Decision be issued on the testimony and
evidence presented in the hearing con-
taining proposed formulations of the
rules brought under investigation at said
hearing; and

It is further ordered, That notice of
this order be published in the FEDERAL
REGISTER; and

It is further ordered, That Hearing
Counsel shall participate in the eviden-
tiary hearings and further proceedings
herein; and

It is further ordered, That any person
not already participating in this pro-
ceeding who desires to participate herein
shall file a petition to intervene in ac-
cordance with Rule 5(1) (46 CFR 502.72)
of the Commission’s rules of practice and
procedure;

And it is further ordered, That all fu-
ture notices issued by or on behalf of the
Commission in this proceeding, including
notice of time and place of hearing or
prehearing conference, shall be mailed
directly to all parties of record.

By the Commission.

[SEAL] Francis C. HURNEY,
Assistant Secretary.

[F.R. Doc. 68-15222; Filed, Dec. 20, 1968;
8:45 a.m.]

NOTICES

[Docket No, 68-49]

PORT EQUALIZATION AND ABSORP-
TION AGREEMENTS, RULES AND
PRACTICES

Order of Investigation

Between October 25, 1968, and No-
vember 26, 1968, five conferences of
ocean carriers operating in the foreign
commerce of the United States under
agreements approved by the Commis-
sion pursuant to section 15 of the
Shipping Act, 1916, identified in the Ap-
pendix below, filed modifications to their
agreements seeking authority for their
member lines to make absorptions or
rate adjustments affecting costs to ship-
pers of moving cargo via particular ports
of loading or discharge within the con-
ference range. The proposed modifica-
tion to Agreement No. 9548 is typical and
reads as follows:

Provided, however, that the Members may
authorize such limited absorption or other
rate adjustments as may be necessary or ap-
propriate with the object of equalizing dis-
advantages to shippers in instances where
Member Lines’ vessels do not call at particu-
lar loading or discharge ports within the
Conference range.

In addition to the above, American Ex-
port Isbrandtsen Lines, Inc., and Con-
tainer Marine Lines, a division thereof,
have published in their tariffs® “diver-
sionary equalization’ rules which state
typically:

DIVERSIONARY EQUALIZATION

Where cargo originates at points within the
range covered by this tariff is diverted to a
loading port which is not the shipper’s nor-
mal port of exit and the bill of lading so
indicates, the carrier will absorb any addi-
tional costs of inland transportation from
the shipper’s plant or warehouse on the basis
of the lowest rates, either published, adver-
tised, or quoted by bona fide’ carrier’s for
hire, holding appropriate authority to do
business by the regulatory agency or agen-
cies having jurisdiction over such matters:
The carrier will assess or adjust the shipper’'s
inland transportation costs in the same
amount which the shipper would have in-
curred if the cargo had been transported
from his plant or warehouse to the normal
port of exit.

Where cargo is diverted to a carrier’s ves-
sel for discharge at a port within the range
of this tarif which is not the consignees
normal port of entry, and the bill of lading
so indicates, the carrier will absorb any addi-
tional cost of inland transportation to the
consignee’s plant or warehouse from the ves-
sel’s port of discharge over that cost of inland
transportation to such plant or warehouse
from the normal port of entry based upon
the lowest available published rates. The
carrier will assess or adjust the consignee's
inland transportation cost in the same
amount which the consignee would have
incurred if the cargo had been transported
to his plant or warehouse from the normal
port of enfry.

I Container Marine Lines Inward Freight
Tariff No. 1—F.M.C. 2, Item 37; Container
Marine Lines Outward Freight Tariff No. 1—
F.M.C. No. 9, Item 22; American Export Is-
brandtsen Lines, Inc., Middle East Mediter-
ranean Westbound Freight Tariff No. 2—
F.M.C. 28; Rule 19.10; American Export Is-
brandtsen Lines, Inc., North Atlantic Spanish
Tariff No. 3, FM.C. No. 4, Rule 19.

The proposed modifications and tarig
rules purport to absorb additional costs
of inland transportation to a particular
port so as to equalize the costs to that
port with those applicable to another
port through which particular traffi
would normally move.

Four protests have been received by the
Commission with respect to the modifi-
cation to Agreement No. 9548.* Moreover,
two formal complaints have been filed
with the Commission by the Massachu-
setts and Delaware River Port Author-
ities alleging undue or unreasonable
prejudice and disadvantage to the ports
of Boston and Philadelphia respectively,
unjust diserimination, detriment fo
commerce, and the public interest, and
contravention of policies designed to pro-
tect and develop ports. In addition to the
complaints and protests, the Commis-
sion has been informed of a decline in
direct vessel service to the port of Bos-
ton and resulting dissatisfaction on the
part of shippers and other interests sery-
ing that port.

The modifications and rules are appar-
ently designed to equalize ports by
means of absorptions of inland transpor-
tation costs. If so, they would alter pre-
viously existing routes of traffic and di-
vert the flow of cargo from one port to
another, and, in fact, may have already
done so. Such practices may violate the
provisions of section 16 First of the Ship-
ping Act, 1916, by unjustly depriving
particular ports of traffic and shippers
of service to which they may be en-
titled or which they may have tradition-
ally enjoyed, thus subjecting localities
and persons to undue or unreasonable
prejudice or disadvantage in violation
of section 16 First of the Shipping Act,
1916. The same practices may addition-
ally be contrary to the public interest or
detrimental to commerce within the
meaning of section 15 of the Act if car-
ried out by conferences, may resulf or
have resulted in unjust diserimination
between shippers or ports in violation of
section 17 of the Act or in a device to re-
bate, refund, or remit portions of tarift
rates and charges as prohibited by sec-
tion 18(b) (3) of the Act.

The Commission is of the opinion for
the foregoing reasons that these modifi-
cations and rules involve serious ques-
tions which can only be resolved on the
basis of a full and complete evidentiary
record developed in a formal investiga-
tory proceeding. In such a procepdmg,
the Commission desires the parties fo ad-
dress themselves to a xesolution of the
following issues: ;

(1) Whether the proposed modifica-
tions should be disapproved because
they would permit equalization prac-
tices which would be unjustly discrim-
inatory or unfair as between ports, of
shippers, contrary to the public inferest
or detrimental to commerce in violation
of section 15 of the Shipping Act, 1916;

2The protests were filed by the Del:w.‘.:u‘e
River Port Authority, Boston Shipping Asso-
ciation, Port of Boston Marine Terminal Ast;
sociation, and the Foreign Commerceé clu
of Boston, Inc.
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(2) Whether the proposed modifica~
tions and tariff rules mentioned above
would result or have resulted in prac-
tices which unduly or unreasonably pre-
fer or advantage a person or locality or
or unduly or unreasonably prejudice
or disadvantage a person or locality in
violation of section 16 First of the Ship-
ping Act, 1916;

(3) Whether the proposed modifica-
tions and tariff rules would result or
have resulted in the charging and collect-
ing by the various steamship lines of
rates and charges that are unjustly dis-
criminatory between shippers or ports
in violation of section 17 of the Ship-
ping Act, 1916;

(4) Whether the proposed modifica-
tions and tariff rules would result or
have resulted in a carrier’s or confer-
ence’s departing from tariffs filed with
the Commission and rebating, refunding
or remitting any portion of the rates or
charg cified in the tariffs in viola-
tion of section 18(b) (3) of the Shipping
Act, 1916;

Therefore, it is ordered, That pursuant
to sections 22, 15, 16 First, 17, and 18(b)
of the Shipping Act, 1916, the Commis-
sion institute an investigation to deter-
mine whether the proposed modifications
and tariff rules will result or have re-
sulted in violations of sections 15, 16
First, 17 and 18(b) (3) of the Shipping
Act, 1916, in the manner described above;

It is further ordered, That the parties
listed in the Appendix below be made re-
spondents in this proceeding;

It is further ordered, That this matter
be assigned for public hearing before an
examiner of the Commission’s Office of
Hearing Examiners and that the hearing
be held at a date and place to be deter-
mined and announced by the presiding
examiner;

It is jurther ordered, That the pending
complaint proceedings, Massachusetts
Pprt Authority v. Container Marine
Lines, et al,, Docket No. 68-45, and Dela-
ware qur Port Authority v. Container
Marm; Lines, et al., Docket No. 68-46,
and this proceeding be expedited;

1t is jurther ordered, That notice of
this order be published in the FEDERAL
qursnzx and that a copy thereof and
Notice of hearing be served upon re-
spondents;

It is jurther ordered, That any person,
other than respondents, who: desires to
becqm_e 2 party to this proceeding and
Participate therein, shall file a petition
to intervene in accordance with Rule
5(1), 46 CFR 502.72 of the Commission’s
rules of practice and procedure:

And it is further ordered, That all fu-
ture notices issued by or on behalf of
the Commission in this proceeding, in-
_CIUdmg notice of time and place of hear-
g or prehearing conference, shall be
mailed directly to all parties of record.

By the Commission.,

[sEar]

Francis C. HURNEY,
Assistant Secretary.

APPENDIX
Marseill
Ieb es North Atlantic U.SA. Freight Con-

mrence—Agreement No. 5660, Mr. G. Re-

urnat, Secre , 10, P
Marsetltes, 2%, ?irl;ynce.' lace de la Joliette,
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North Atlantic Mediterranean Freight Con-
ference—Agreement No. 9548, Mr. D. M.
MacNeil, Chairman, 17 Battery Place, New
York, N.Y. 10004.

Portugal/U.S. North Atlantic Westbound
Freight Conference—Agreement No. 9616,
Mr. G. Retournat, Secretary, 10, Place de
la Joliette, Marseilles, 2E, France.

Spain/U.S. North Atlantic Westbound
Freight Conference—Agreement No. 9615,
Mr. G. Retournat, Secretary, 10, Place de la
Joliette, Marseilles, 2E, France.

The West Coast of Italy, Sicilian and Adriatic
Ports North Atlantic Range Conference—
Agreement No. 2846, Mr. G. Ravera, Secre-
tary, Post Office Box 1070, 16123 Genoa,
Italy.

The following steamship lines are parties
to one or more of the above conferences as
shown in parenthesis beside the name of
each line.

Achille Lauro (2846), Via Nuova Marittima,
Naples, Italy.

American Export Isbrandtsen Lines, Inc.
(2846) (5660) (9548) (9615) (9616), 26
Broadway, New York, N.Y. 10004.

American President Lines, Ltd. (2846) (5660),
29 Broadway, New York, N.Y. 100086.

Blue Sea Line-Joint Service (9548), c/o
Funch, Edye & Co., Inc., Agents, 25 Broad-
way, New York, N.Y. 10004.

Companhia De Navegacao Corregadores Acor-
eanos (9616), c/o East Coast Overseas
Corp., Agents, 80 Broad Street, New York,
N.Y. 10004.

Compania Trasatlantica Espanola (9615),
c/o Garcla & Diaz, Inc., Agents, 25 Broad-
way, New York, N.Y. 10004.

Concordia Line Joint Service (2846) (5660)
(9548), c¢/o Boise-Griffin Steamship Co.,
Inc., Agents, 90 Broad Street, New York,
N.Y. 10004.

Constellation Line/Van Nievelt, Goudriaan
& Co. (2846) (5660) (9548), c/0 Constella-
tion Navigation, Inc., Agents, 85 Broad
Street, New York, N.Y. 10004.

Costa Line (2846) (9615), c/o Overseas Con-
solldated Co., Ltd., Agents, 26 Broadway,
New York, N.Y. 10004.

Fabre Line (2846) (9548) (9615) (9616), c¢/0
Columbus Line, Inc,, Agents, 26 Broadway,
New York, N.Y. 10004.

Fassio Line (2846) (5660), c/o Norton, Lilly
& Co., Inc., Agents, 26 Beaver Street, New
York, N.Y. 10004.

French Line (9548), 17 Battery Place, New
York, N.Y. 10004.

Fresco Line (56660) (9548) (9615) (9616), c/o
¥. W. Hartmann & Co. Inc., Agents, 21
West Street, New York, N.Y. 10006.

Hansa Line (2846) (5660) (9548), c/o F. W.
Hartmann & Co., Inc.,, Agents, 21 West
Street, New York, N.¥Y. 10006.

Hellenic Lines, Ltd. (2846) (9548), 39 Broad-
way, New York, N.Y. 10006.

Isthmian Lines, Inc. (2846) (9548) (9615),
c/o States Marine-Isthmian Agency, Inc.,
Agents, 90 Broad Street, New York, N.Y.
10004.

Italian Line (2846) (9548), One Whitehall
Street, New York, N.Y, 10004.

National = Hellenic American Lines, S.A.
(9548), ¢/o0 Cosmopolitan Shipping Com-
pany, Inc., Agents, 42 Broadway, New York,
N.Y, 10004,

P. N. Djakarta Lloyd (9548), c/o Texas Trans-
port & Terminal Co. Inc., Agents, 52
Broadway, New York, N.Y, 10004.

Prudential Lines, Inc. (2846) (9548) (9615)
(9616), One Whitehall Street, New York,
N.Y. 10004.

States Marine Lines—Joint Service (9548),
c/o States Marine-Isthmian Agency, Inc.,
Agents, 90 Broad Street, New York, N.Y.
10004,

Torm Lines (9548) (9616), c/o Peralta
Shipping Corp., Agents, 85 Broad Street,
New York, N.¥Y. 10004.
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Turkish Cargo Lines (9616), c/o Thule Ship
Agency, Inc., Agents, 11 Broadway, New
York, N.¥Y. 10004.

Yugoslav Line (2846) (9616), c/o Crossocean
Shipping Co., Inc., Agents, 17 Battery Place,
New York, N.Y. 10004.

Zim Israel Navigation Co., Ltd. (2846) (5660)
(9548) (9615) (9616), ¢/o0 American-Israeli
Shipping Co., Inc., Owner’s Representative,
42 Broadway, New York, N.Y. 10004,

[F.R. Doc. 68-15223; Filed, Dec. 20, 1968;
8:45 am.]

FEDERAL POWER COMMISSION

[Docket No. RI63-315, etc.l]
SINCLAIR OIL CORP.

Order Accepting Offer of Settlement,
Requiring Filing of Contract Amend-
menis, Refunds, Severing and Ter- -
minating Proceedings

DEeCEMBER 5, 1968.

On October 4, 1968, Sinclair Oil Corp.
(Sinclair) filed an offer of settlement
in these proceedings ' pursuant to §§ 1.18
(e) and 2.56 (b) and (¢) of the Com-
mission’s rules of practice and procedure.
The offer involves eight sales of natural
gas to Texas Eastern Transmission Corp.
(TETC) from various fields in the State
of Texas (Texas Railroad Commission
District Nos. 2, 3, 4, and 6) and from the
Greenwood-Waskom Field in Caddo Par-
ish, northern Louisiana.

Under each of the rate schedules here
involved, Sinclair is presently charging
and collecting proposed increased rates,
which were suspended by the Commis-
sion under section 4 of the Natural Gas
Act, subject to possible refund. Sinclair
proposes that it file reduced rates under
such rate schedules to the level permitted
by § 2.56 (b) and (c¢), and, in accordance
therewith, to eliminate by amendment
all price escalation provisions from its
contracts, except for possible future tax
reimbursement. The remaining contract
terms exceed the 5-year requirement of
§ 2.56 (b) (3) and (c) (3) except for rate
Schedule Nos. 61, 62, and 63. As to those,
Sinclair proposes to extend the term
of each contract to November 1, 1973.

Approval of Sinclair’s offer will de-
crease its annual revenues approximately
$58,000 based on the currently effective
rates. It will refund apnroximately $26%7,-
000 exclusive of interest. In regard to re-
funds, TETC is required to flow-through
to its jurisdictional customers all re-
funds attributable to deliveries made to
it on and after June 1, 1965, pursuant
to an order issued July 21, 1945, in
Docket No. RP65-59, 34 FPC 93. However,
since some of its jurisdictional customers
may not have similar flow-through ob-
ligations, we shall order TETC to retain
the refund monies for this period of time
in accordance with our order in Humble
Oil & Refining Co., Dockets Nos. G-9287
et al., 32 FPC 49, pending further Com-
mission action. As for the monies col-
lected prior to June 1, 1965, by Sinclair,
and refundable to TETC, because there

1 The dockets, involved herein, the rate
scheduled and supplement numbers, and
amounts of all rates involved are set forth
in the appendix hereto.
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may be some question regarding TETC’S

flow-through obligation, we shall require
Sinclair to retain such funds, pending
further Commission action, also in ac-
cordance with the reasons set forth in
the Humble order (supra).

The Commission finds: The proposed
settlement is consistent with the pro-
visions of the Commission’s statement
of General Policy No. 61-1, § 2.56, Gen-
eral Policy and Interpretations, rules of
practice and procedure, and its accept-
ance would serve the public interest.
However, acceptance of Sinclair’s offer
of settlement does not constitute ap-
proval of any future increased rate it
may file in accordance with its reserva-
tion of the right to file increases in the
event of possible future tax increases,
and is without prejudice to any findings
or orders of the Commission in any pro-
ceedings, including area rate or other
similar proceedings, involving Sinclair’s
rates and rate schedules.

The Commission orders:

(A) The offer of settlement filed with
the Commission by Sinelair on October 4,
1968, is hereby approved in accordance
with the provisions of this order.

(B) Sinclair shall file, within 30 days
of the date of this order, as supplements
to its FPC Gas Rate Schedules Nos. 61,
62, 63, 67, 143, 281, 282, and 325, notices
of change in rate reflecting the proposed
settlement rates, and executed contrac-
tual amendments to each of said sched-
ules, as provided for in its offer of settle-
ment. The contractual amendments shall
be submitted in accordance with Part 154
of the Commission’s regulations under
the Natural Gas Act.

(C) Sinclair shall separately compute
the difference between-the rates collected
subject to refund in these proceedings
and the settlement rate, with applicable
interest to the date of this order under
each of the subject rate schedules, for
sales of natural gas to TETC (1) prior
to June 1, 1965, and (2) on and after
June 1, 1965, and shall within 30 days of
the date of issuance of this order submit
separate reports for each period to the
Commission setting out the amounts of
refunds (showing separately the princi-
pal and applicable interest) the basis
used for such determination and the
periods covered.

(D) A copy of each of the refund
reports required by ordering paragraph
(C) hereof shall be served on TETC
within 30 days of the date of this order.
Within 10 days from receipt of such re-
fund reports, TETC shall file with the
Commission its written concurrence or
disagreement to each (and if it disagrees,
the reason therefor) and shall serve a
copy thereof on Sinclair. If TETC con-
curs with said refund report, Sinclair
shall refund the monies, with applicable
interest, computed in accordance with
ordering paragraph (C) (2) above, within
10 days of receipt of TETC’s concur-
rence, and, promptly thereafter, file evi-
dence of payment from TETC. If TETC
does not concur, Sinclair shall retain
such monies pending further action of
the Commission.

(E) Sinclair shall retain the refund
monies due and owing TETC for sales
and deliveries made prior to June 1, 1965,
and TETC shall retain the monies re-
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funded to it by Sinclair in accordance
with ordering paragraph (D) above,
pending a further order of the Commis-
sion prescribing the disposition thereof.
These retained refunds shall be com-
mingled with general corporate assets or
deposited in special accounts in accord-
ance with the following terms and
conditions:

(1) If Sinclair or TETC elects to com-
mingle such retained refunds with its
general assets and use such refunds for
corporate purposes, it shall pay interest
thereon at the rate of 6% percent per
annum from the date of issuance of this
order to the date on which they are paid
over to the person ultimately determined
to be entitled thereto in a final order of
the Commission.

(2) If Sinclair or TETC elects to de-
posit the retained refunds in a special
escrow account, it shall tender for filing
within 30 days after the date of this
order an executed Escrow Agreement,
conditioned as set out below, accom-
panied by a certificate showing service
of a copy thereof upon each purchaser.
Unless notified to the contrary by the
Secretary within 30 days from the date
of filing thereof, the Escrow Agreement
shall be deemed to be satisfactory and to
have been accepted for filing. The Escrow
Agreement shall be entered into between
Sinclair or TETC at any bank or trust
company used as a depositor for funds
of the U.S. Government and the agree-
ment shall be conditioned as follows:

(i) Sinclair or TETC, the bank or
trust company, and the successors and
assignees of each, shall be held and
formally bound unto the Federal Power
Commission for the use and benefit of
those entitled thereto, with respect to all
amounts and the interest thereon de-
posited in a special escrow account, sub-
ject to such agreement, and such bank
or trust company shall be bound to pay
over to such person or persons as may be
identified and designated by final order
of the Commission and in such manner as
may be therein specified, all or any por-
tion of such deposits and the interest

(ii) The bank or trust company may
invest and reinvest such deposits in any
short-term indebtedness of the Uniteq
States or any agency thereof or in any
form of obligation guaranteed by the
United States which is, respectively, pay-
able within 180 days as the said bank or
trust company in the exercise of itg
sound discretion may select.

(iii) Such bank or trust comany shall
be liable only for such interest as the in-
vested funds desecribed in paragraph (2)
above will earn and no other interest may
be collected from it.

(iv) Such bank or trust company shall
be entitled to such compensation as is
fair, reasonable, and' customary for its
services as such, which compensation
shall be paid out of the escrow account
to such bank or trust company. Said bank
or trust company shall likewise be en-
titled to reimbursement for its reasonable
expenses necessarily incurred in the ad-
ministration of this escrow account,
which reimbursement shall be made out
of the escrow account.

(v) Such bank or trust company shall
report to the Secretary of the Commis-
sion quarterly, certifying the amount de-
posited in the bank or trust company for
the quarterly period, the interest earned
and any payments made therefrom in
accordance with subparagraph (iv)
above.

(F) Upon full compliance by Sinclair
with this order, the proceedings in Dock-
ets Nos. RI63-315, RiI63-415, RI64-305,
and RI64-314 shall be deemed severed
from the consolidated proceedings in
Docket No. AR64-2 et al.; the proceeding
in Docket No. RI64-256 shall be deemed
severed from the consolidated proceed-
ings in Docket No. AR67-1 et al., and said
dockets, together with Dockels Nos.
RI68-378, RI68-379, RI68-380, a_nd
RI169-137 shall be deemed terminated, in-
sofar as the subject rate schedules are
concerned herein, all without further
order of the Commission.

By the Commission.
[SEAL] GORDON M. GRANT,

thereon. Secretary.
APPENDIX
Rate ?cheduleNand R E%ccgive Rates
uppleme; 0. ocket No. ate T
supplement G ApEvE Saimented Sx'l—’_‘li.'ﬂh‘!ﬂ

- 202
--- (17.3654) ®

1 Cents per Mef at 14.73 p.
2 Cents per Mcf at 14.65 p.s.

s.1l.a;, inclusive of tax reimbursement.
1.a., inclusive of tax reimbursement.

# Indicates a deduction of 0.5 cent per Mef differential maintained by Texas Eastern for dehydration and central
point delivery. Rate at 14.73 p.s.i.a., inclusive of tax reimbursem

¢ Indicates a deduction of 0.5 ce
point delivery. Rate at 14.65 p.s,
5 Suspended until Apr. 1, 1969, not yet effective.

ent. ol
nt per Mef differential maintained by Texas Eastern for dehydration and central
1.4, inclusive of tax reimbursement,

¢ Cents per Mef at 15.025 p.s.i.a., inclusive of tax reimbursement:
[F.R. Doc. 68-15224; PFiled, Dec. 20, 1968; 8:45 a.m.]
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FEDERAL TRADE COMMISSION
CEASE AND DESIST ORDERS

Compliance

The Federal Trade Commission em-
phasizes that the obligation of firms to
comply with its cease and desist orders
arises on the effective date of the orders
and is not suspended or deferred pending
the submission of any report of com-
pliance which may be required under the
order itself or under the Commission’s
rules.

The Commission’s requirement that
compliance reports be submitted is de-
siened to facilitate its determination of
compliance, but this requirement in no
way defers the effective date of its or-
ders. Liability for civil penalties for vio-
lation of its orders may be incurred at
any time following their effective date.

Compliance reports must in fact dis-
close compliance when submitted, and
the failure to do so will be immediately
reported to the Commission by its com-
pliance staff. Moreover, the failure of the
Commission to notify a firm subject to
its orde to the adequacy of the firm’s
compliance report does not defer or sus-
pend obligations which have accrued
at the time of the order’s effective date.

Issued: December 18, 1968.
By the Commission.

[seaL] JosepH W. SHEA,
Secretary.
[F.R. Doc. 68-15235; Filed, Dec. 20, 1968;

8:46 a.m.]

SMALL BUSINESS
ADMINISTRATION

[Delegation of Authority No. 30 (Rev. 12),
Amdt. 4]

AREA ADMINISTRATORS

Delegation of Authority To Conduct
Program Activities in Field Offices

.DelcgaLion of Authority No. 30 (Re-

Vision 12) (32 F.R. 179), as amended (32

FR. 8113, 33 F.R. 8793, and 33 FR.

17217), is hereby further amended by

revising Item I.C.1 to read as follows:
I. Area Administrators. * * *

_C. Procurement and Management As-
sistance Program. * * *

__*1. To approve applications for Cer-
t-lﬁca_.tes of Competency up to but not ex-
ceeding $250,000 of the total contract
value received from small business con-
cerns which are located within the geo-
gl:aphical jurisdiction of his area office,
with the exception of re-referred cases.

*

' % 7 3 ¥
Effective date:

December 12, 1968.
Howarp J. SAMUELS,
Administrator.

[FR. Doc. 68-15141; Filed, Dec. 20, 1068;
8:45 a.m.]

NOTICES

INTERSTATE COMMERGE
COMMISSION

[S.0. 994; ICC Order 4, Amadt. 4]

CHICAGO, BURLINGTON AND
QUINCY RAILROAD CO.

Rerouting and Diversion of Traffic

Upon further consideration of I.C.C.
Order No. 4 (Chicago, Burlington and
Quincy Railroad Co.) and good cause
appearing therefor:

It is ordered, That:

I.C.C. Order No. 4 be, and it is hereby
amended by substituting the following
paragraph (g) for paragraph (g
thereof:

(g) Ezxpiration date. This order shall
expire at 11:59 p.m., June 30, 1969, unless
otherwise modified, changed, or sus-
pended.

It is further ordered, That this amend-
ment shall become effective at 11:59 p.m.,
December 31, 1968, and that this order
shall be served upon the Association of
American Railroads, Car Service Divi-
sion, as agent of all railroads subscribing
to the car service and per diem agree-
ment under the terms of that agreement;
and that it be filed with the Director,
Office of the Federal Register.

Issued at Washington, D.C., Decem~
ber 17, 1968.
INTERSTATE COMMERCE

COMMISSION,
[SEAL] R. D. PFAHLER,
Agent.
[F.R. Doc. 68-15242; Filed, Dec. 20, 1968;
8:46 a.m.]

[S.0. 994; ICC Order 1, Amdt. 4]

CHICAGO, ROCK ISLAND AND
PACIFIC RAILROAD CO.
Rerouting and Diversion of Traffic
Upon further consideration of I.C.C.
Order No. 1 (Chicago, Rock Island and
Pacific Railroad Co.) and good cause

appearing therefor:

It is ordered, That:

I.C.C. Order No. 1 be, and it is hereby
amended by substituting the following
paragraph (g) for paragraph ()
thereof:

(g) Eaxpiration date. This order shall
expire at 11:59 p.m., June 30, 1969, un-
less otherwise modified, changed, or
suspended.

It is further ordered, That this amend-
ment shall become effective at 11:59 pm.,
December 31, 1968, and that this order
shall be served upon the Association of
American Railroads, Car Service Divi-
sion, as agent of all railroads subscribing
to the car service and per diem agree-
ment under the terms of that agreement;
and that it be filed with the Director,
Office of the Federal Register.
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Issued at Washington, D.C., Decem-
ber 17, 1968.
INTERSTATE COMMERCE

COMMISSION,
[SEAL] R. D. PrAHLER,
Agent.
[F.R. Doc. 68-15244; Filed, Dec. 20, 1968;
8:47 am.]

[S.0. 994; ICC Order 11, Amdt. 2]

NEW YORK, NEW HAVEN AND
HARTFORD RAILROAD CO.

Rerouting and Diversion of Traffic

Upon further consideration of I.C.C.
Order No. 11 (New York, New Haven and
Hartford Railroad Co.) and good cause
appearing therefor:

It is ordered, That:

1.C.C. Order No. 11 be, and it is hereby
amended by substituting the following
paragraph (g) for paragraph (g) there-
of:

(g) Ezxpiration date. This order shall
expire at 11:59 p.m., January 31, 1969,
unless otherwise modified, changed, or
suspended.

It is further ordered, That this amend-
ment shall become effective at 11:59
p.m., December 31, 1968, and that this
order shall be served upon the Associa-
tion of American Railroads, Car Service
Division, as agent of all railroads sub-
seribing to the car service and per diem
agreement under the terms of that
agreement; and that it be filed with the
Director, Office of the Federal Register.

Issued at Washington, D.C., Decem-
ber 17, 1968.
INTERSTATE COMMERCE

COMMISSION,
[sEAL] R. D. PFAHLER,
Agent.
[F.R. Doc. 68-15245; Filed, Dec. 20, 1968;
8:47 a.m.]

[S.0. 994; ICC Order 12, Amdt. 3]

NEW YORK, SUSQUEHANNA AND
WESTERN RAILROAD CO.

Rerouting and Diversion of Traffic

Upon further consideration of ICC
Order No. 12 (New York, Susquehanna
and Western Railroad Co.) and good
cause appearing therefor:

It is ordered, That:

ICC Order No. 12 be, and it is hereby
amended by substituting the following
paragraph (g) for paragraph (g)
thereof:

(g) Ezxpiration date. This order shall
expire at 11:59 p.m. March 31, 1969,
unless otherwise modified, changed, or
suspended.

It is further ordered, That this amend-
ment shall become effective at 11:59
p.m., December 31, 1968, and that this
order shall be served upon the Associa-
tion of American Railroads, Car Service
Division, as agent of all railroads sub-
seribing to the car service and per diem
agreement under the terms of that
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agreement; and that it be filed with the
Director, Office of the Federal Register.

Issued at Washington, D.C., Decem-
ber 17, 1968.
INTERSTATE COMMERCE

COMMISSION,
[SEAL] R. D. PFAHLER,
Agent.
[F.R. Doec. 68-15246; Filed, Dec. 20, 1968;
8:47 am.]

[S.0. 994; ICC Order 16, Amdt. 2]
PENN CENTRAL
Rerouting and Diversicn of Traffic

Upon further consideration of I.C.C.
Order No. 16 (Penn Central) and good
cause appearing therefor:

It is ordered, That:

I.C.C. Order No. 16 be, and it is hereby
amended by substituting the following
paragraph (g) for paragraph (g) there-
of:

(g) Ezxpiration date. This order shall
expire at 11:59 p.m., June 30, 1969, un-
less otherwise modified, changed, or sus-
pended.

It is further ordered, That this amend-
ment shall become effective at 11:59
p.m., December 31, 1968, and that this
order shall be served upon the Associa-
tion of American Railroads, Car Service
Division, as agent of all railroads sub-
scribing to the car service and per diem
agreement under the terms of that
agreement; and that it be filed with the
Director, Office of the Federal Register.

Issued at Washington, D.C., December
17, 1968.
INTERSTATE COMMERCE

COMMISSION,
[SEAL] R. D. PFAHLER,
1 Agent.
[F.R. Doc. 68-15247; TFiled, Dec. 20, 1968;
8:47 am.]

FOURTH SECTION APPLICATIONS
FOR RELIEF

DEecEMBER 18, 1968.

Protests to the granting of an applica-
tion must be prepared in accordance with
Rule 1100.40 of the general rules of prac-
tice (49 CFR 1100.40) and filed within
15 days from the date of publication of
this notice in the FEDERAL REGISTER.

LONG-AND-SHORT HAUL

FSA No. 41517—Wheat and grain sor-
ghums from Kansas to gulf ports. Filed
by Union Pacific Railroad Co., Agent
(No. 135), for interested rail carriers.
Rates on wheat and grain sorghums, in
bulk, in carloads, as described in the
application, from Bridgeport, Lindsborg,
Johnstown, and Hilton, Kans., to gulf
ports for export.

Grounds for relief—Truck and truck-
barge competition.

Tariffs—Supplement 29 to Union Pa-
cific Railroad Co.’s tariff ICC 5615.

FSA No. 41518—QGrains and grain
screenings from and to ports in Illinois,
and Wisconsin. Filed by Illinois Freight
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Association, Agent, (No. 336), for inter-
ested rail carriers. Rates on barley, buck-
wheat, corn, oats, rye, soybeans, wheat
and grain screenings, in carloads, be-
tween points in Illinois and Wisconsin,
on the one hand, and Chicago, Ill., on
the other.

Grounds for
tition,

Tariffs—Western Trunk Line Commit-
tee, Agent, tariff ICC A-4423, and other
individual lines tariffs named in the
application.

FSA No. 41519—Wheat flour to points
in southern territory. Filed by South-
western Freight Bureau, Agent (No. B-
9121), for interested rail carriers. Rates
on wheat flour, in carloads, as described
in the application, from stations in
Southwestern and Western Trunk Line
Territories, also St. Louis, Mo., and East
St. Louis, Ill, to points in southern
territory.

Grounds for relief—Market competi-
tion.

Tariffis—Supplements 6 and 91 to
Southwestern Freight Bureau, Agent,
tariffis ICC 4819 and 4691, respectively,
Supplements 92 and 93, to Southern
Freight Association, Agent, tariff ICC
S-665, Supplement 2 to Western Trunk
Line Committee, Agent, tariff ICC A-
4727.

FSA No. 415620—Class and commodity
rates between points in Texas. Filed by
Texas-Louisiana Freight Bureau, Agent
(No. 621), for interested rail carriers.
Rates on canned or preserved foodstuffs,
and other commodities named in the ap-
plication, from, to and between points
in Texas, over interstate routes through
adjoining States.

Grounds for relief—Intrastate rates
and maintenance of rates from and to
points in other States not subject to the
same competition.

Tariff—Supplement 83 to Texas-Loui-
siana Freight Bureau, Agent, tariff ICC
998.

FSA No. 41522—Phosphate Rock-Oc-
cidental, Fla., to Centrala, Ala. Filed by
O. W. South, Jr., Agent (No. A6073), for
interested rail carriers. Rates on phos-
phate rock, in bulk, in covered hopper
car, in carloads, from Occidental, Fla., to
Centrala, Ala. )

Grounds for relief—Market competi-
tion.

Tarifi—Supplement 70 to Southern
Freight Association, Agent, tariff ICC
S-658.

AGGREGATE-OF-INTERMEDIATE

FSA No. 41521—Class and commodity
rates between points in Texas. Filed by
Texas-Louisiana Freight Bureau, Agent
(No. 622), for interested rail carriers.
Rates on canned or preserved foodstuffs,
and other commodities named in the ap-
plication, from, to and between points in
Texas, over interstate routes through
adjoining States.

Grounds for relief—Maintenance of
depressed rates published to meet intra-
state competition without use of such
rates as factors in constructing combina-
tion rates.

relief—Motor compe-

Tarifi—Supplement 83 to Texas-Lou-
isiana Freight Bureau, Agent, tariff 10
998.

By the Commission.

[SEAL] H. NEIL GARsON,
Secretary,
{¥.R. Doec. 68-15248; Filed, Dec. 20, 1968
8:47 a.m.]
[Notice 750]

MOTOR CARRIER TEMPORARY
AUTHORITY APPLICATIONS

DECEMEBER 17, 1968.

The following are notices of filing of
applications for temporary authority un-
der section 210a(a) of the Interstate
Commerce Act provided for under the
new rules of Ex Parte No. MC-67 (49
CFR Part 340), published in the Fgp-
ERAL REGISTER, Issue of April 27, 1965,
effective July 1, 1965. These rules pro-
vide that protests to the granting of an
application must be filed with the feld
official named in the FEDERAL REGISTER
publication, within 15 calendar days af-
ter the date of notice of the filing of the
application is published in the Feperar
REGISTER. One cepy of such protest must
be served on the applicant, or its au-
thorized representative, if any, and the
protests must certify that such service
has been made. The protests must be
specific as to the service which such pro-
testant can and will offer, and must con-
sist of a signed original and six copies.

A copy of the application is on file,
and can be examined at the Office of the
Secretary, Interstate Commerce Com-
mission, Washington, D.C., and also in
the field office to which protests are to
be transmitted.

MoTOR CARRIERS OF PROPERTY

No. MC 1630 (Sub-No. 12 TA), filed
December 12, 1968. Applicant: D. D.
JONES TRANSFER & WAREHOUSE
COMPANY, INCORPORATED, 630 Poin-
dexter Street, Chesapeake, Va. 23506.
Applicant’s representative: Morton E
Kiel, 140 Cedar Street, New York, N.Y.
10006. Authority sought to operate as a
common carrier, by motor vehicle, over
irregular routes, transporting: Plywood,
and in connection therewith, accessories
used in the installation thereof, from
Danville, Va., to points in Alabama
Georgia, Florida, Mississippi, North Car-
olina, and South Carolina, from Norfolk,
Va. to points in North Carolina, re-
turned shipments in the opposite ;111'ecj
tion, for 180 days. Supporting shipper:
Boise Cascade Transportation Depart-
ment, Post Office Box 7747, Boise, Idaho
83707. Send protests to: Robert w.
Waldron, District Supervisor, Interstate
Commerce Commission, Bureau of Op-
erations, 10-502 Federal Building, Rich-
mond, Va. 23240.

No. MC 76032 (Sub-No. 232 TA), ﬁleg
December 9, 1968. Applicant: NAVAJ
FREIGHT LINES, INC. 1205 South
Platte River Drive, Denver, Colo. 80223.
Applicant’s representative: William E.
Kenworthy (same address as above).
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Authority sought to operate as a common
carrier, by motor vehicle, over regular
routes, transporting: Silver bullion, dore
pullion and fine silver alloys, (1) Between
Cheyenne, Wyo., and junction Interstate
Highways 80 and 80S near Big Springs,
Nebr., over Interstate Highway 80, serv-
ing no intermediate points, and serving
Cheyenne, Wyo., and junction Interstate
Hichways 80 and 80S for purposes of
joinder only; (2) between Chicago, Ill.,,
and Fairfield, Conn., serving the inter-
mediate and off-route points of Roches-
ter, N.Y., Buffalo, N.Y., and Bridgeport,
Conn., and serving Chicopee, Mass., for
purposes of joinder only; from Chicago
over Interstate Highway 90 to junction
US. Higchway 20 near Elyria, Ohio,
thence over U.S. Highway 20 to junction
Interstate Highway 90 at Cleveland, Ohio,
thence over Interstate Highway 90 to
junction Interstate Highway 91 near
Chicopee, Mass., thence over Interstate
Highway 91 to junction Interstate High-
way 95 at New Haven, Conn., thence over
Interstate Hichway 95 to Fairfield, and
return over the same route; (3) between
Chicopee, Mass., and Attleboro, Mass.,
serving no intermediate points; from
Chicopee over Interstate Highway 90 to
junction Massachusetts Highway 146
near Worcester, Mass., thence over Mas-
sachusetts Highway 146 to junction In-
terstate Highway 295 (Massachusetts
Hichway 122), thence over Interstate
Highway 295 to junction Interstate High-
way 95, thence over Interstate Highway
123 to Attleboro, and return over the
same route;

(4) Between Chicago, Ill., and New
York, N.Y., serving the intermediate and
off-route points of Newark, N.J., Car-
teret, N.J., and Perth Amboy, N.J.; from
Chicago over Interstate Highway 80 to
junction Interstate Highway 80S near
Youngstown, Ohio, thence over Inter-
st.gate Highway 80S to junction Interstate
Highway 76, thence over Interstate
Highway 76 to junction Interstate High-
way 78 (U.S. Highway 22), thence over
Interstate Highway 78 (U.S. Highway 22)
to New York, and return over the same
rou@-e: (5) between Kansas City, Mo., and
Il}dlallanolis, Ind., serving no interme-
diate points; from Kansas City over In-
terst.ate_ Highway 70 to junction Inter-
state Hichway 270 near St. Charles, Mo.,
tggqcc over I'x_ltverstate: Highway 270 to

Junction with Interstate Highway 70,
th_ence over Interstate Highway 70 (U.S.
Highway 40) to Indianapolis, and return
over the same route; (6) serving Selby,
gahf.. as an off-route point in connec-
t;gg \\l')xt:h'camer's regular route _opera-
- § between San Francisco, Calif.,, and
Cael’lllt"ie)l]yt C(go. for 180 days. NOTEE Appli-
AT &1)13)3 to tack authority with that
i oucam.i Subs 167 and_ 218. Tack-
Detivce s cur at San Francisco, Calif.;
Cit er, Colo.; Chicago, Ill.; and Kansas
Del_y % Mo., for 180 days, Supporting ship-
= 8: _P. R. Mallory & Co., Inc., 3029 E,
b Giggfnéwn Street, Indianapolis, Ind.
071i4‘- z}stor Street, Newark, N.J.
S American Smelting and Refining
Brosany, Traffic Department, 120

roadway, New York, N.¥. 10005. Send

NOTICES

protests to: District Supervisor C. W.
Buckner, Interstate Commerce Commis-
sion, Bureau of Operations, 161 Stout
Street, Denver, Colo. 80202.

No. MC 94350 (Sub-No. 207 TA), filed
December 12, 1968. Applicant: TRANSIT
HOMES, INC., Post Office Box 1628, Hay-
wood Road, at Transit Drive, Greenville,
S.C. 29602. Applicant’s representative:
Mitehell King, Jr. (same address as
above) . Authority sought to operate as a
common carrier, by motor vehicle, over
irregular routes, transporting: Trailers,
designed to be drawn by passenger auto-
mobiles in initial shipments, from Red
Springs, N.C., to South Carolina, Vir-
ginia, Tennessee, West Virginia, Georgia,
Florida, and Maryland, for 180 days.
Supporting shipper: Plantation Homes,
Inc., Red Springs, N.C. Send protests to:
Arthur B. Abercrombie, District Super-
visor, Interstate Commerce Commission,
Bureau of Operations, 601A Federal
Building, 901 Sumter Street, Columbia,
S.C. 29201.

No. MC 95540 (Sub-No. 739 TA), filed
December 12, 1968. Applicant: WAT-
KINS MOTOR LINES, INC., 1120 West
Griffin Road, Lakeland, Fla. 33801. Ap-
plicant’s representative: Paul E. Weaver
(same address as above). Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Textiles and textile prod-
ucts, from East Greenwood, S.C., to Paw-
huska, Ohio, for 180 days. Supporting
shipper: Monsanto Co., 800 North Lind-
bergh Boulevard, St. Louis, Mo. 63166.
Send protests to: District Supervisor
Joseph B. Teichert, Interstate Commerce
Commission, Bureau of Operations,
Room 1226, 51 Southwest First Avenue,
Miami, Fla. 33130.

No. MC 97009 (Sub-No. 16 TA) (Cor-
rection), filed November 25, 1968, pub-
lished in the FEDERAL REGISTER, issue of
December 4, 1968, and republished as
corrected, this issue. Applicant: VIN-
CENT J. HERZOG, 200 Delaware Street,
Honesdale, Pa. 18431, Applicant’s rep=-
resentative: George A. Olsen, 69 Tonnele
Avenue, Jersey City, N.J. 07306, Author-
ity sought to operate as a common car-
rier, by motor vehicle, over irregular
routes, transporting: (1) Fireplace
equipment, from Greentown, Pa., to
Binghamton, N.Y.; (2) Automobile ac-
cessories and supplies, from Teterboro,
N.J., to Lenoxville and LeRoysville, Pa.;
and (3) General commodities, except
household goods, commodities in bulk
and those requiring special equipment,
from Binghampton, N.Y., to South Ca-
naan, Pa., for 150 days. Nore: The pur-
pose of this republication is to include
the names of three supporting shippers
which were inadvertently omitted in the
previous publication. Supporting ship-
pers: S. F. Williams, Inc., LeRoysville,
Pa. 18829; H. L. Stephens & Son, Lenox-
ville, Pa.; Lockwood’s General Store,
South Canaan, Pa.; Reichman Welding
Co., Greentown, Pa. 18426.

No. MC 106194 (Sub-No. 26 TA), filed
December 11, 1968. Applicant: HORN
TRANSPORTATION, INC, 1119 West
24th Street, Kansas City, Mo. 64108. Ap-

plicant’s representative: Frank W. Tay-
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lor, Jr., 1221 Baltimore Avenue, Kansas
City, Mo. 64105. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Iron and steel articles including cast
iron soil pipe and fittings, from Kansas
City, Glasgow, and Grain Valley, Mo.,
and Hutchinson, Kans., to points in Ne-
braska, South Dakota, North Dakota,
Minnesota, Wyoming, Montana, Idaho,
Utah, New Mexico, and points in Colo-
rado on and west of U.S. Highway 85,
for 180 days. Supporting shippers: Clay
and Bailey Mfg. Co., 40th and Fremont
Avenue, Kansas City, Mo. 64129; Colum-
bia Steel Tank Co., 1509 West 12th Street,
Kansas City, Mo. 64101; Farmland In-
dustries, Inc., Post Office Box 7305, Kan-
sas City, Mo. 64116; Havens Steel Co.,
7219 East 17th Street, Kansas City, Mo.,
64126; Kansas City Structural Steel Co.,
2100 Metropolitan Avenue, Kansas City,
Kans. 66106; Mid-States Ornamental
Iron Co., 5321 East Ninth Street, Kan-
sas City, No., 64124. Send protests to:
Vernon V. Coble, District Supervisor, In-
terstate Commerce Commission, Bureau
of Operations, 1100 Federal Office Build-
ing, 911 Walnut Street, Kansas City, Mo.
64106.

No. MC 107162 (Sub-No. 22 TA), filed
December 12, 1968. Applicant: NOBLE
GRAMHAM, Brimley, Mich. 49715. Ap-
plicant’s representative: Phillip H. Por-
ter, 708 First National Bank Building,
Madison, Wis. 53703. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, transport-
ing: Malt beverages, from Fort Wayne,
Ind., to Bessemer, Mich., for 150 days.
Supporting shipper: Seraphino Fiori,
doing business as Fiori Beverage, Bes-
semer, Mich. 42911. Send protests to: C.
R. Flemming, District Supervisor, Inter-
state Commerce Commission, Bureau of
Operations, 221 Federal Building, Lan-
sing, Mich. 48933.

No. MC 115648 (Sub-No. 16 TA), filed
December 12, 1968. Applicant: LUTHER
LOCK, doing business as LUTHER LOCK
TRUCKING, 705 13th Street, Wheatland,
Wyo. 82201. Applicant’s representative:
Ward A. White, 1600 Van Lennen, Chey-
enne, Wyo. Authority sought to operate
as a common carrier, by motor vehicle,
over irregualr routes, transporting: (1)
Dry animal and poultry feed, and (2)
animal and poullry healih aids, in con-
tainers, when moving in the same vehicle
as the commodities set forth in (1) above;
from Denver, Colo., to points in Fremont,
Natrona, Campbell, Sheridan, Niobrara,
Converse, and Johnson Counties, Wyo.,
for 180 days. Supporting shipper: Ral-
ston Purina Co., Denver, Colo. Send pro-
tests to: Paul A. Naughton, District Su-
pervisor, Interstate Commerce Commis-
sion, Bureau of Operations, Room 304
Lierd Building, 259 South Center Street,
Casper, Wyo. 82601.

No. MC 116949 (Sub-No. 13 TA), filed
December 9, 1968. Applicant: BURNS
TRUCKING, INC. Route No. 1, South
Sioux City, Nebr. 68776. Applicant’s rep-
resentative: Paul W. Deck, 222 Davidson
Building, Sioux City, Iowa 51101. Au-
thority sought to operate as a contract
carrier, by motor vehicle, over irregular
routes, transporting: New doors and
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windows, constructed of aluminum, glass,
wood, or combinations thereof, and
parts, accessories and screens thereto,
between the plantsite of Gerkin Co., Inc.,
at/or near Sioux City, Iowa, on the one
hand, and, on the other, points in Minne-
sota, Wisconsin, Illinois, North Dakota,
South Dakota, and Nebraska, for 180
days. Supporting shipper: Gerkin Co.,
Inc.,, 1501 Gordon Drive West, Sioux
City, Towa 51102. Send protests to: Car-
roll Russell, District Supervisor, Inter-
state Commerce Commission, Bureau of
Operations, 304 Post Office Building,
Sioux City, Towa 51101.

No. MC 124174 (Sub-No. 67 TA), filed
December 12, 1968. Applicant; MOMSEN
TRUCKING CO., a corporation, High-
ways 71 and 18 North, Post Office Box
309, Spencer, Iowa 51301. Authority
sought to operate as a common carrier,
by motor vehicle, over irregular routes,
transporting: Green salted and chrome
split hide trimmings, from Peabody,
Mass., to Johnstown, N.Y., for 180 days.
Supporting shipper: Peter Cooper Cor-
porations, Harold C. Lauer, Traffic Mgr.,
Gowanda, N.Y. 14070. Send protests to:
Carroll Russell, Distriet Supervisor, In-
terstate Commerce Commission, Bureau
of Operations, 304 Post Office Building,
Sioux City, Iowa 51101.

No. MC 128940 (Sub-No. 4 TA) (Cor-

NOTICES

ARD A. CRAWFORD, doing business as
R. A. CRAWFORD TRUCKING SERV-
ICE, Post Office Box 722, Adelphi, Md.
Applicant’s representative: Charles E.
Creager, 5507 Sarril Road, Baltimore,
Md. 21206. Authority sought to operate
as a conitract carrier, by motor vehicle,
over irregular routes, transporting: Food
products, related advertising materials
and equipment and supplies used in the
preparation and serving of foods in res-
taurants and commissaries, (1) from
Washington, D.C., to Livingston, Ma-
comb, Monroe, Oakland, Washtenwa,
and Wayne Counties, Mich.; (2) Chicago,
IIl., to Washington, D.C.; (3) Detroit,
Mich.,, to Washington, D.C., and (4)
Cleveland, Ohio, to Washington, D.C., for
150 days. NoTE: The purpose of this re-
publication is to include destination
points under (1) in publication, which
were inadvertently omitted. Under con-
tract with and supported by Fairfield
Farm Kitchens, 5200 Addison Road NE.,
Washington, D.C. 20027. Send protests
to: Robert D, Caldwell, District Super-
visor, Interstate Commerce Commission,
Bureau of Operations, Room 1220, 12th
and Constitution Avenue NW., Washing-
ton, D.C. 20423.

No. MC 133317 (Sub-No. 1 TA), filed
December 12, 1968. Applicant: DON
EICHELBERGER, doing business as

as a common carrier, by motor vehicle
over irregular routes, transporting.
Breeding swine, from points in Fillmore
County, Nebr., to points in the Uniteq
States (except Alaska and Hawaii), for
180 days. Supporting shipper: Com-
husker Farms, Shickley, Nebr. 68435
Send protests to: District Supervisor
Max H. Johnston, Interstate Commerce
Commission, Bureau of Operations, 315
Post Office Building, Lincoln, Nebr. 68508,
No. MC 133338 (Sub-No. 1 TA), filed
December 12, 1968. Applicant: MICHAEL
JANKIELWICS AND JUREK GIVNER,
doing business as J & G GENERAL
TRUCKING, 302 Avenue C, Brooklyn,
N.Y. 11218. Applicant’s representative:
George Chernoff, 295 Madison Avenue,
New York, N.¥. 10017. Authority sought
to operate as a coniract carrier, by motor
vehicle, over irregular routes, transport-
ing: Groceries, from New York, N.Y,, to
points in Fairfield and New Haven
Counties, Conn., and points in Bergen,
Essex, and Passaic Counties, N.J., for 150
days. Supporting shipper: Bernice Foods,
Inc., 581 Austin Place, Bronx, N.V, 10455,
Send protests to: Robert E. Johnston,
District Supervisor, Interstate Commerce
Commission, Bureau of Operations, 26
Federal Plaza, New York, N.¥Y, 10007.

By the Commission.
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rection), filed November 27, 1968, pub- FLICHELBERGER TRUCKING, Shickley, [SEAL] H. NEIL GARSON,
lished in the FEDERAL REGISTER issue of 1vebr. 68436. Applicant’s representative: Secretary.
December 6, 1968, and republished as D. Acklie, Post Office Box 806, Lincoln, [mR. Doc, 68-15249; Filed, Dec. 20, 1968:
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Title 47—TELECOMMUNICATION

Chapter I—Federal Communications
Commission
[Docket No. 11279; FOC 68-1174]

PART 73—RADIO BROADCAST
SERVICES

Subscription Television Service

Fourth report and order. In the mat-
ter of amendment of Part 73 of the Com-~
mission’s rules and regulations (radio
broadcast services) to provide for sub-
seription television service; Docket No.
11279.

Introduction. 1. The Commission has
the following before it for consideration:

(a) Further notice of proposed rule
making and notice of inquiry released
in this proceeding on March 24, 1966,
and comments, reply comments, and
technical submissions filed in response
thereto.

(b) Proposed fourth report and order
in this proceeding submitted to the Com-
mission on July 3, 1967, by its Subscrip-
tion Television Committee.”

(¢) Transcript of oral argument, ad-
dressed to the proposed fourth report
and order, held before the Commission
en banc on October 2 and 3, 1967.

(d) Written comments submitted in
conjunction with the oral argument.

(e) Record of hearings on subscrip-
tion television held on October 9, 10, 11,
12, 13, and 16, 1967, before the Subcom-
mittee on Communications and Power
of the Committee on Interstate and For-
eign Commerce of the House of Repre-
sentatives, 90th Congress, first session,
on H.R. 12435, A Bill to Amend the Com-
munications Act of 1934 so as to Prohibit
the Granting of Authority to Broadcast
Pay Television Programs (Serial No.
90-15).

2. To set the foregoing material in
perspective, the course of events from
the commencement of this proceeding to
the present is sketched in the next few
paragraphs.

3. In 1955 the Commission adopted a
notice of proposed rule making ? inviting
comments to help it decide whether it
would be in the public interest to adopt
rules authorizing television broadcast
stations to transmit programs paid for
on a subscription basis. A notice of fur-
ther proceedings,' released in 1957, an-
nounced that although the comments re-
sponding to the 1955 notice had been
useful, they did not provide a fully ade-
quate basis for arriving at final decisions
on the matter, and that trial demonstra-
tions would be necessary to aid in arriv-
ing at conclusions thereon. Later in 1957,
a first report ® announced the conditions
under which applications for trial oper-
ations would be accepted. In 1958, a sec-
ond report® gave notice that any such

131 F.R. 5136, 7 Pike & Fischer, R.R. 2d
1501 (1966).

#10 Pike & Fischer, R.R. 2d 1617 (1967).

% 20 F.R. 988 (1955).

422 F.R. 3758 (1957).

523 F.C.C. 532, 16 Pike & Fischer, R.R. 1509
(1957).,

©16 Pike & Fischer, R.R. 1539 (1958).
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applications filed would not be processed
until after the adjournment of the 85th
Congress because of the interest and ac-
tivity of that Congress with regard
to subscription television (hereinafter
called STV), the delay being for the pur-
pose of affording the Congress an oppor-
tunity to consider public policy questions
which the subject raised. A third report,”
issued in 1959, made some amendments
to the first report, otherwise readopted
and affirmed it, and stated that the Com-
mission was ready to give consideration
to applications for trial operations.

4. Three applications for trial author-
izations were filed. One was denied, one
was granted but operation never com-
menced and the authorization was later
relinquished, and the third was granted
and operation began in the summer of
1962 over UHF Station WHCT, Hartford,
Conn.® The last-mentioned grant was af-
firmed by the U.S. Court of Appeals’
The Hartford trial uses Phonevision
equipment of which Zenith Radio Corp.
is the manufacturer and patent holder.
Teco, Inc., is the patent licensee of
Zenith.

5. In 1965 Zenith and Teco jointly filed
a petition for further rule making to au-
thorize nationwide STV on a permanent
basis. The petition was based on data
derived from the Hartford trial. The first
part of the further notice of proposed
rule making and notice of inquiry (here-
inafter called further notice) mentioned
in paragraph 1(a) above is responsive to
the Zenith-Teco petition. It contains a
discussion of over-the-air STV and
invites comments on proposed rules for
such a service. In the second part, the
Commission, on its own motion, instituted
an inquiry into what the appropriate
Federal role, if any, should be with re-
spect to the establishment and manner of
operation of wire or cable STV, This type
of STV was previously outside the scope
of this proceeding, and was made a mat-
ter of inquiry because of the change of
conditions since 1955 when the proceed-
ing began.

6. In 1967, the Subscription Television
Committee of the Commission, having
carefully studied the further notice, com-
ments and submissions filed in response
thereto, and other material in the rec-
ord, submitted for Commission consid-

726 F.C.C. 265, 16 Pike & Fischer, R.R. 154a
(1959) .

830 FCC 301, 20 Pike & Fischer, R.R. 754
(1961). The original authorization was for a
period of 3 years, In 1965, and again in
1968, it was extended for a period of 3 years
or (if it ocecurs sooner) until such time as
the Commission terminates the present pro-
ceeding and enters an order with respect to
the authorization.

® Connecticut Committee Against Pay TV v.
FCC, 301 F. 2d 835 (C.A.D.C., 1958), 23 Pike &
Pischer, R.R. 2001, cert. denied, 371 U.S. 816.

¥ In over-the-air subscription television,
usually both the audio and video signals are
transmitied over the air in “scrambled’” form
by television stations and may be viewed
intelligibly only by those having “unscram-
bling” devices attached to their sets. Some
systems scramble only the video and not
the audio.

eration a proposed fourth report and gp.
der (par. 1(b) supra) which, if adopted
by the Commission, would establish an
over-the-air subscription television sery-
ice and rules governing that service

7. Acting in the belief that study ang
resolution of this important matter
would be aided by oral argument directeg
at the proposed fourth report and order,
the Commission released that document
to the public and announced that it was
planning to hold the argument at a date
to be specified later. It also stated that
interested parties could submit writ-
ten comments or outlines of their
arguments.*

8. Written submissions were duly filed
(par. 1(d) supra) and oral argument be-
fore the Commission en banc was held
(par. 1(c) supra). About a week after
the oral presentations, The Communica-
tions and Power Subcommittee of the
House of Representatives held hearings
on subscription television. (Both the
hearings and the printed record thereof
(par. 1(e), supra) are hereinafter re-
ferred to as “Congressional Hearings.”)
The Chairman of the Commission testi-
fied at those hearings, the proposed
fourth report and order was inserted in
the record, and many participating par-
ties directed testimony at that document,
In concluding his prepared statement
which traced the history of the Com-
mission’s subscription television pro-
ceeding from its inception to the date of
the Congressional Hearings, the Chair-
man indicated that because the matter
was pending before the Commission he
was not in a position to express the Com-
mission’s conclusions on the substantive
issues involved. He further said that in
arriving at decisions in the instant pro-
ceeding the Commission would not only
consider the views appearing in the rec-
ord herein, but would also give considera-
tion to those expressed at the Congres-
sional Hearings.

9. After a careful study of the pro-
posed fourth report and order and re-
lated material, we are today adopting
that document with some modifications
based on the oral argument, the Con-
gressional Hearings, and on other devel-
opments since July 3, 1967.° The remain-
der of the present document is therefore
in large part identical with the proposed
fourth report and order, the reasoning
of which we believe to be as valid and
relevant today as it was when if was
originally prepared by the Subscription
Television Committee.

1 The Subscription Television Comm;ttg;

consists of three Commissioners, W0
whom recommended that the Commission
adopt the fourth report and order, and ‘.29
third of whom agreed that it should be I; :
sented for Commission conslderatlo_n hu
stated that this did not imply thab he en
rsed adoption of it.
do“ 32 F.RI.) 10608, 10 Pike & Fischer, RR.
617 (1967).
2dmlMan(y of l,he views expressed at the 101::;
argument and the Congressional Healx;sig_
had previously been presented and c,on P
ered in this proceeding. They are giv e-'cns
further discussion herein. The modxﬁcamms
are based on new material or development:
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10, It will be recalled that the first
part of the further notice contained pro-
posed rules for over-the-air STV; the
second part expanded the proceeding to
include an inquiry into wire or cable
STV, We shall first consider over-the-air
STV and then turn to the inquiry.

OVER-THE-AIR SUBSCRIPTION TELEVISION
PRELIMINARY MATTERS

11, The Commission is of the opinion
that it is in the public interest to author-
ize over-the-air STV on a nation-wide
basis to the extent described in the fol-
lowing discussion and crystallized in the
rules adopted today (Appendix D).

Jurisdiction. 12. The notice of further
proceedings announced the Commis-
sion’s conclusion that it has statutory

authority to authorize over-the-air STV
operations. The first report affirmed that
conclusion and presented in detail (in
pars. 20-40) the reasons underlying it.
The third report readopted and affirmed
those paragraphs of the first report. In
the further notice (par. 19) we adverted
to our views expressed in the first report
and also observed that the Circuit Court,
in affirming our grant of the Hartford
authorization, supported our jurisdic-
tional conclusion. The record of the Con-
gressional Hearings contains a letter
from the Chairman of the Commission
to the Chairman of the Subcommittee
which details the views of the Commis-
sion concerning the import of that court
decision.” It is attached as Appendix E
hereto. Some parties opposing STV raise
the jurisdictional issue once more in
their most recent comments. Since the
arguments raised have been given thor-
ough consideration in the preparation
o.f the first report and Appendix E, and
since we are still of the opinion that stat-
utory authority exists for the action
which we take, it would serve no useful
purpose fo evaluate them.

Congressional guidance. 13. Various
opponents of STV urge that the Commis-
sion should not aect in this area without
Congressional guidance. - In  support
thereof, many arguments are presented,
some of which are: (1) STV is a basic
modification of the American system of
broadcasting—a modification which
should originate with Congress and not
the Commission. (2) The jurisdiction of
the Commission to aet is questionable,
50 guidance should be sought from Con-
gress. (3) The Commerce Committees of
bOth houses of Congress have expressed
tl}ely views either questioning the juris-
dxctxoq of the Commission to license STV
operations or stating that such opera~
tions §hquld not be authorized by the

‘ommission without specific authoriza-

tion by law,” and that Congressional in-
acmox} therefore cannot be construed as
gileamng that the Congress approves of
the C_o_mnnsmon’s establishing an over-
: €-air STV service. (4) If STV is estab-
1§lled,L its rates should be regulated to
Protect the public, but, if it is broadcast-
Ing as the Commission has found, there
———

14

. Congressional Hearings, pp. 149-151,

" These views a
supra note 6, ppear in the second report,
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is no authority in the Act to regulate
rates thereof and the Commission should
go to Congress for guidance.

14. The question of seeking Congres-
sional guidance was raised in pleadings
considered prior to issuance of the fur-
ther notice. In that document, after
having expressed our belief that we
possess adequate statutory authority to
authorize STV on a permanent basis,
we said that we could not at that time
determine whether amendments to the
Act were needed to serve as guidelines
for STV service. We also said that if
STV service were ultimately estab-
lished we would, on the basis of informa-
tion then before us in this proceeding,
decide whether amendments were need-
ed and, if so, what recommendations
should be made to Congress. We allowed
a lengthy period for filing comments in
this complex proceeding and announced
in so doing that such a period would
afford the Congress time to act with
regard to STV before the termination of
this proceeding if it so desired.

15. Although the Congress had not
acted on the matter by the time that
comments were filed and the Subscrip-
tion Television Committee had submitted
the proposed fourth report and order to
the Commission, it held the aforemen-
tioned Congressional Hearings about 1
week after the oral argument before the
Commission and on November 16, 1967,
the Committee on Interstate and For-
eign Commerce of the House of Repre-
sentatives adopted the following resolu-
tion:

WHEREAS the experimental Subscription
Television systems thus far tested have
proved to be inconclusive as to acceptability
to the public generally, and as to whether
the public interest would best be served;

and

WHEREAS such experimental systems have
been unable to demonstrate the abiilty of
Subscription Television to offer new, different
or higher quality viewing for potential sub-
scribers; and

WHEREAS the long term effects of Sub-
scription Television on commercial television
and upon the established national policy with
regard to localization and public service
aspects of television are unclear; and

WHEREAS the development of Public Tele-
vision may fill adequately the need for addi-
tional viewing fare and cultural programing;
and

WHEREAS the many complex issues and
interrelationships among radio, commercial
television, Public Television, Community
Antenna Television, Subscription Television,
networks, satellites, and spectrum allocation
require additional Committee attention and
comprehensive consideration; and

WHEREAS it has not been established to
the satisfaction of this Committee that au-
thority to license Subscription Television
operations comes within the power of the
Commission under the provisions of the Com-
munications Act of 1934;

NOW, THEREFORE, BE IT RESOLVED,
That it is the sense of the Committee on
Interstate and Foreign Commerce that the
Federal Communications Commission should
refrain from further action upon its fourth
report and order for 1 year, or, until the Com-
munications Act of 1934 is amended to au-
thorize Subscription Television.

16. On September 3, 1968, the Com-
mission sent the following letter to the
Chairman of the Commerce Committee:

19105

Hon. HARLEY O. STAGGERS,

Chairman, Committee on Interstate and For-
eign Commerce, House of Representa-
tives, Washington, D.C. 20515.

DearR MR, CHAIRMAN: I am writing this let-
ter in keeping with the desire of the Com-
mittee on Interstate and Foreign™Commerce
to be kept informed of the progress of the
Commission’s consideration of subsecription
television, and in light of the Committee’s
Resolution of November 16, 1967, expressing
the sense of the Commitfee that the Com-
mission should refrain from further action
in this field for one year or until the Com-
munications Act of 1934 is amended to au-
thorize subscription television.

As you know, the Commission, prior to the
adoption of the Resolution, had heard oral
argument en banc after receiving a report
from its Subscription Television Committee
transmitting a proposed Fourth Report and
Order and a Second Further Notice of Pro-
posed Rule Making to establish a subscription
television service. Subscription television has
been the subject of formal Commission con-
sideration for some thirteen years and, in
view of that background and the present cir-
cumstances, the Commission has found it
necessary to determine its future course of
action. We believe that we cannot, consistent
with our responsibilities to the public, con-
tinue to delay resolution of this important
question. Indeed, further substantial delay
in this matter would constitute, in effect, a
failure of the administrative process. We
therefore propose to take up the matter for
consideration at an early date looking toward
further Commission action on the long-
pending issues before the end of this year.

If the Commission should adopt rules au-
thorizing subscription television, the oppor-
tunity would remain not only for judicial
review but also full Congressional review
prior to the authorization of any particular
subscription television service. Fully cog-
nizant of the many serious questions in this
area, we believe that our proposed course
of action will be most conducive to their
appropriate resolution.

Sincerely yours,
RoserL H. HYDE,
Chairman.

17. On September 11, 1968, the Com-
merce Committee adopted the following
resolution:

WHEREAS the Committee has heretofore
expressed its concern over implementation
by the Federal Communications Commission
of its Fourth Report and Order dealing with
the subject of Pay Television; and

WHEREAS those same concerns and con-
siderations pertain today as they did in No-
vember 1967 when stated by the Commiftee;
and

WHEREAS the development of Public Tele-
vision has been delayed because the corpora-
tion provided for in legislation passed by the
Congress has been but recently formed and
has had no opportunity to this time to
carry out the responsibilities assigned to it;
and

WHEREAS the pressures of legislation have
made it impractical if not impossible for the
Committee to take action on the subject of
Pay Television during the second session
of the 90th Congress;

NOW, THEREFORE, BE IT RESOLVED,
That (a) it is the sense of the Committee
that the Federal Communications Commis-
sion should further refrain from acting upon
its Fourth Report and Order until the end
of the first session of the 91st Congress or
completion of action upon legislation if by
the end of said first session legislation per-
taining to the subject of Pay Television and
amendment of the Communications Act of
1934 to authorize same is under considera-
tion; and (b) it is further the sense of this
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Committee that to avold further delay in
considering the matter hearings on the sub-
ject of Subscription Television should be
scheduled by the end of May 1969.

18. On September 12, 1968, the follow-
ing letter was sent to the Commission by
nine members of the Commerce Com-
mittee:

Hon. RoseL H. HYDE,
Chairman, Federal Communications Com-
mission, Washington, D.C. 20554.

Dear MR, CEAIRMAN: The Commerce Com-
mittee resolution requesting the Commission
to suspend any action in the area of pay TV
represents the thinking of the barest major-
ity of those present at the Commerce Com-
mittee meeting on September 11, 1968.

The motion to recommit the resolution to
the Communications Subcommittee failed by
a tle vote of 14-14. The final passage did
secure, finally, 16 votes for, 13 against. Quite
clearly, this does not represent a mandate to
the Commission, nor should it be so con-
strued.

The failure of the Congress during 10 years
of suspended activities in this important field
to accept its responsibility to give legislative
guidance is unexcusable, and we who voted
against the resolution cannot condone a pol-
icy of endless and futile delay. In our
opinion, the failure of the FCC to act
promptly to decide the 13-year old rule mak-
ing proceeding on subscription television
would be inconsistent with your responsibili-
ties imposed by the Administrative Proce-
dure Act and contrary to the public interest
In an early ruling on this important subject.

Sincerely,
/s/ John E. Moss
JorN E. Moss, M.C.
/8/ Torbert H. Mcdonald
ToRrRBERT H. MACDONALD, M.C.
/s/ Lionel Van Deerlin
Lionerl VAN DEERLIN, M.C.
/s/ Richard L. Ottinger
RiICHARD L. OTTINGER, M.C.
/s/ W. 8. Stuckey
W. S. Stuckey, M.C.
/s/ Fred B. Rooney
FrED B. RoONEY, M.C.
/s/ Daniel J. Ronan
DANIEL J. RONAN, M.C.
/s/ Brock Adams
Brock Apams, M.C.
/s/ Peter N. Kyros
PETER N. K¥ROS, M.C.

19. Consistent with the views ex-
pressed in the Commission’s letter of
September 3, 1968, we are taking our
action of today establishing a nationwide
over-the-air subscription television serv-
ice and we are making the rules govern-
ing the service effective 6 months from
now to afford an opportunity for judicial
and Congressional review of that action
before the granting of any application
for a particular STV service to a
community.

20. At the present time, we do not bhe-
lieve that any amendments to the Act
are necessary to serve as guidelines for
the new service. In this connection, we
note that whether the Commission has
statutory authority to regulate rates for
the new service—a broadcast service—is
open to question. Since we do not believe
that such regulation is necessary (see
pars. 258-260) the matter need not now
be analyzed. However, we shall care-
fully observe all aspects of the new serv-
ice in operation, and if amendments are
indicated shall make appropriate rec-
ommendations concerning rate regula-
tion or other matters.
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STV is broadcasting. 21. In the further
notice we concluded that STV is broad-
casting within the meaning of section
3(0) of the Act, and set forth in detail
our views on the subject (pars. 22-29).
As stated there, we regard intent to pro-
vide a radio or television program service
without discrimination to as many mem-
bers of the general public as can be in-
terested in the programs as of primary
importance in our determination. We
further said that intent may be inferred
from the circumstances under which the
programs are transmitted and that the
number of actual or potential viewers is
not significant.

22. In our discussion we cited the
Functional Music case ™ and the Muzak
case.”” Both.involved the use of special
equipment attached to the receivers of
subsecribers in order to receive the serv-
ice. ABC, urging that STV cannot be
classified as broadcasting, cites early
decisions of the Commission ** that cer-
tain activities over broadcast stations
constituted point-to-point communica-
tions rather than broadcasting and
argues that the interpretations in those
decisions are worthy of more weight
than the Muzak case. Motorola questions
whether Functional Music is authority
for the proposition that STV is broad-
casting. We should note that we cited
Muzak, as well as Functional Music,
merely to illustrate that payment of a
charge by subscribers for a special type
of service is not in itself determinative
of -the question of intent that the pro-
grams be received by the public.

Parties: filing. 23. Parties filing com-
ments, reply comments, and technical
descriptions of STV systems in response
to the further notice are listed in Ap-
pendix A. Those opposing permanent
STV are the three networks (ABC, CBS,
NBC), the National Association of
Broadcasters (NAB), the Association of
Maximum Service Telecasters, Inc.
(AMST), the Joint Committee Against
Toll TV (Joint Committee), Motorola,
Inc. (Motorola), and the Colorado
Translator Association. All other parties
favor permanent STV (some with qualifi-
cations). These parties include pro-
ponents of various STV technical sys-
tems, licensees of television broadcast
stations who contemplate entering into
STV operations if nationwide over-the-
air STV is authorized, and other groups,
such as the American Civil Liberties
Union.

24. Parties who. participated in the
oral argument and those who filed writ-
ten comments in connection therewith
are also listed in Appendix A. All parties
mentioned in this document hereinafter
are referred to by short designations
which appear in parentheses following
the names of the parties in that ap-

1 Functional Music, Inc. v. FCC, 274 F, 2d
543 (C.A.D.C., 1968), cert. denied, 361 U.S.
813.

17 Muzak Corporation, 8 F.C.C. 5681 (1941).

1% Scroggin & Co., Bank, 1 F.C.C. 194 (1935);
Standard Cahill Co., Inc., 1 F.C.C, 227 (1935);
Bremer Broadcasting Company, 2 F.C.C. 79
(1935); Adelaide Lillian Carrell, 7 F.C.C. 219
(1939).

pendix. “Comments” and “reply com-
ments,” as used herein, refer to those
filed in response to the further notice.
The transcript of the oral argument ang
written comments filed in connection
with the oral argument will both be re-
ferred to as “oral argument.” The com-
ments were filed in October 1966, ang
oral argument was held in October 1967,
so that the record on which the present
document is largely based is 1 to 2 years
old. Since repeatedly pointing out this
fact in the discussion which follows
would impede its fiow, the document is
written in the present tense.

SHOULD STV BE AUTHORIZED ON A
PERMANENT BASIS?

25. Paragraph 45(a) of the further no-
tice invited comments on whether STV
should be authorized on a permanent
basis. Paragraph 45(b) requested com-
ments on 15 specific matters of concern
to the Commission in regulating STV if it
is so authorized. We shall first deal with
the fundamental problem of 45(a) and
then treat the issues in 45(b).

26. In the first report (pars. 47, 65,
56, 66)* the Commission mentioned what
sort of information it hoped to obtain
from trial operations to help it make
public interest determinations. This in-
formation included the following:

(a) Whether STV would provide a
beneficial supplement ® to the program
choices now available to the public.

(b) Whether STV would provide an
increase in financial resources which
would facilitate significant increases in
the numbers of services available to the
public under the present system.

(¢) The degree of acceptance and sup-
port which STV might be able to obtain
from members of the public in a position
to make a free choice.

(d) Whether STV would seriously im-
pair the capacity of the present system
to continue to provide advertiser-fi-
naced programing of the present or
foreseeable quantity and quality, free
of direct charge to the public. This is
closely related to the question of whether
STV would result in significant audience
diversion from conventional television
and siphoning of programs and talent
away from free television into STV
service.

(e) Other information, such as (1)
modus operandi of the service; (2) the
technical performance of the systems;
(3) the nature of the programs offered;
(4) the methods to be employed; (5) the
role of participating broadecast station
licensees; (6) possible monopolistic fea-
tures of STV.

Comments on the question of whether
STV should be authorized on a perma-
nent bases generally fall into categories
a, b, ¢, d, and e above.

10 These paragraphs were affirmed by the
report. 3
thgg'he poterm #heneficial supplement’’ merely
means STV programing that is not dup”;
cative of the programing of free TV and z‘hﬂr
is desired or needed by at least a portioni gn
the viewing public. It has no oormol‘-ﬂt1 :
of lack of impact upon free TV, which 15
separate question.
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Whether STV would provide a bene-
fieial supplement to the program choices
now available to the public—2T. Hartford
programing. In joint comments filed
March 10, 1965, in support of their peti-
tion for further rule making (prior to the
isuance of the further notice) Zenith
and Teco set forth in detail the STV
programing offered by WHCT during the
first 2 vears of the Hartford trial. Their
comments # filed in response to the
further notice supply no additional data
but incorporate by reference the March
10 material. As we pointed out in the
further notice (par. 12), that informa-
tion showed an average of about 1,500
hours of STV programing, consisting of
about 300 separate programs, were pre-
sented each year.* The programs were
not available on free television either in
Hartford or elsewhere in the United
States. The breakdown of the programs
isasfollows:

Approxi- Approxi- Average Percent-
mate mate numberof age of

Category number number showings total
of pro- of show- per pro- showings
grams ings gram

Percent
Featurefilms... 216 768 3. 55 86, 5
Spoets......_ 40 40 1.0 4.5
y 18 49 %7 5.5
o6 32 1.2 3.5
Totals._.__. 300 889 2.96 100.0

Of the 216 feature films shown during
each year, one was a first-run U.S. film,
58 (27 percent) were first-subsequent-
mn U.S. films (i.e., films shown several
weeks after their first showing in
theaters, which corresponds to the time
when pictures are released to neighbor-
hood theaters), about 149 (69 percent)
were U.S. films of over 6 months in
theatgr release, and nine (4 percent)
were foreign language films with English
titles or dialogue dubbed in. The sports
brograms were live broadcasts of events
not carried on conventional television,
such as championship boxing, high
school, college, and professional basket-
ball, college football, and professional
hockey. The special entertainment in-
cluded plays, opera and ballet, concerts
and recitals, variety, and nightclub pro-
grams, Educational features included,
mgng other programs, three for doctors
th28' Zenith and Teco state that when
the Hartford trial was authorized various
g eatex: owner organizations tried to in-
ngge pict,m'e producers and distributors

to supply films for the trial, but that
a ‘numhor of independent and most major
?{xoc%uccrs nevertheless did supply films.
do“ever, we are told, two major pro-
lcers were unwilling to do so. In March
196;. REKO filed an antitrust action
agam.s:t, them which was settled out of
ctourt in June 1964, and at the end of the

—_——

“To avold needless r
Whict epetition, RKO—
Bifag lcocnolntluctecl the Hartford trial—filed

: menfts stating that it full d
With the Tecommend rolusion
: : ati

S o ons and conclusions

oouring the same period WHOT averaged

2bout 1,812 hours of co
, rs v
Ing per year, nventional program-
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second year of the trial those companies
were supplying both first-subsequent-
run and older films for the trial.

29. Although producers and distribu-
tors have been unwilling to supply films
on a first-run basis (only one such film
has been broadcast since the trial began) ,
Zenith and Teco state that this is mainly
because the operation is on a trial basis.
They express the opinion that if nation-
wide STV were authorized, first-run films
could be made available, if it were con-
sidered important, on the date of their
release to first-run theaters.

30. Concerning sports programs, Zenith
and Teco mention that heavyweight
championship boxing matches, which
consisted of about 0.3 percent of the total
STV programing during the first 2 years
of the trial, were the most popular of all
STV programs since, on the average, they
had audience ratings of about 63 per-
cent of all subscribers. They observe that
before the Hartford trial there had been
no such fights on television for more than
10 years because promoters of such events
found it much more profitable to show
them by way of closed-circuit theater
outlets. They also point out the sayings
to the public that can accrue from view-
ing such events on STV. As an example,
they cite the following figures for one of
the Liston-Clay fights: An average of
nine persons per tuned-in subscribing set
watched the fight at a cost of $3 for all
of them as compared to a cost of $5 a
head (or a total of $45) at several local
theaters which showed the fight on closed
circuit.

31. As to college sports, they state that
none of the football games shown on
STV could have been broadcast over free
TV under the restrictions of the National
Collegiate Athletic Association (NCAA).
These restrictions, they point out, were
designed to protect college football teams
from loss of gate receipts (similar rules
prevail for college basketball). They
limit the number of games that may be
viewed in any part of the country to
one game per week. As a result, viewers
in the Midwest, for example, may be de-
prived of viewing a conference title game
between two Big Ten teams because the
game of the week is between teams from
another part of the country. Zenith and
Teco argue that STV would protect gate
receipts and thereby make it possible to
show local and regional games in which
there might be great interest so that
viewers would not be limited to the NCAA
“game of the week.” Robert Hall, former
chairman of the board of athletic con-
trol and director of athletics at Yale
University, and principal architect of
the NCAA controlled football plan for
television, testified on behalf of Skia-
tron at the oral argument and at the
congressional hearings. His views bear
out those of Zenith-Teco. He states that
he foresees no chance that the NCAA
television plan will lessen its restrictions
so as to permit conventional television
to obtain more games. He says that, as
far as he can determine, there would be
no easing of the restriction that pro-
hibits the telecasting of a game within
a T5-mile radius of where it is being
played. Thus the game might be sold out,
but free TV will not be able to show it
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in that area. He testifies that “the NCAA
very easily could, and in his opinion very
definitely would, say that the game may,
however, go on STV in that area.”

32. Zenith and Teco also mention that
in both the American and National Foot-
ball Leagues home games are blacked out
and that home games of many major
league baseball teams are either blacked
out or their number is restricted in many
cities. They state that the Chicago Bears
and the Detroit Lions have permitted
closed circuit theater operators to carry
home games because the stadium seats
are usually sold out. Zenith and Teco ex-
press the opinion that theater television
of home games of professional football
teams will increase in the next few years
and say that STV could provide a bene-
ficial supplement to free TV by carrying
such games to a larger audience than
that of the theaters.

33. As to special entertainment, the
programs shown during the 2-year pe-
riod are discussed. They claim that the
economic limitations of the trial pro-
hibited a steady supply of Broadway
plays, but that with a broader economic
base which nationwide STV would pro-
vide these limitations would not exist.

34. We are told that there were dif-
ficulties in obtaining programs of box-
office caliber in the educational and
instructional category, and that the
audience ratings for such programs were
low. It is stated that possibly the primary
use of STV operations in the future in
this programing area would be the use of
commercial STV facilities by educational
groups for the broadcast of educational
programs for a fee. Especial reference
is made to programs available only to
doctors. Three such programs were
shown in the 2-year period and since
then more have been shown. The pro-
grams were designed to aid doctors in
keeping abreast of medical advances
within the confines of their busy sched-
ules, were supervised by a noted physi-
cian, and had considerable professional
support.

35. Etobicoke programing. Telemeter’s
comments incorporate by reference all
material in previous submissions (June 5,
1955, May 25, 1965, and June 17, 1965)
to the extent that it does not vary from
its present comments. We note that in
its May 1965 filing, in setting forth in-
formation about the 5-year Etobicoke (a
suburb of Toronto, Canada) cable STV
experimental operation, it stated that
“the prime pillars of programing were
motion pictures and ‘blacked out’ sports,”
which is consistent with the experience
of the over-the-air trial at Hartford.
Special entertainment productions were
also shown. Telemeter’s experience in ob-
taining feature films for its experiment
supplements the Hartford information.”

% The May 1965 filing was a “Statement of
International Telemeter Corporation in Sup-
port of [Zenith-Teco] Rule Making Petition
for Authorization of Nation-Wide Subscrip-
tion Television.” Although the Etobicoke
operation was a three-channel cable rather
than an over-the-air operation and there-
fore dissimilar in many respects to the Hart-
ford trial, in terms of programing experience
it can shed light on STV operations generally.
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Telemeter states that “many—but not
all—major film distributors as well as
other leading companies were reasonably
cooperative in supplying some of their
current product for subscription TV use.
However, except for three ‘road-show
attractions’, which were exhibited on
Telemeter during their general release to
theatres, none of the other so-called
‘road-shows’ produced in the past 5 years
or earlier were made available and, since
not all major distributors permitted cur-
rent feature pictures to be shown on the
cable system, Telemeter subscribers had
no access in their homes to a large num-
ber of desirable pictures released to
theatres.” (For meaning of “road-show”
and “general release,” see note 56 infra.)

36. The sports programing at Etobi-
coke constituted only a small portion of
the total STV offerings, but was the most
consistently favored. Among other
things, it included away-from-home
games of the Toronto Maple Leafs ice
hockey team. Such games had not pre-
viously been available to Etobicoke. It
also showed blacked-out home games of
the Toronto Argonauts professional
football team, as well as some profes-
sional championship boxing bouts not
carried on free TV in Canada or the
United States.

37. Conventional TV programing. Op-
ponents of STV devote many pages of
their comments and part of their oral
argument attempting to show that the
STV programing of the Hartford station
did not provide a beneficial supplement
since it was of the same general type as
that shown on conventional television,
i.e., motion pictures, sporting events,
special entertainment, and educational
presentations. Illustrative of the mass of
data submitted to document their case
is the material in the immediately fol-
lowing paragraphs.

38. Feature films. Of the 73% hours of
network programing between the hours
of 7:30 and 11 p.m. each week over the
three networks combined, 10 hours are
feature films (CBS—2 films, NBC—2,
ABC—1)., Such films are available five
nights per week. (The figures are now 14
hours of films available seven nights per
week, because since the record was made
herein, ABC has begun to show two films
per week in this time period, and NBC
now shows three.) In addition, local
stations also offer feature films in prime
time. Viewers in some cities, e.g., Los
Angeles, can see as many as 35 films per
week during prime time. No figures are
given for the number of films shown by
free television stations in the Hartford
market per week during the first 2 years
of the Hartford trial, but it is said that
the networks offered 160 films to their
affiliates during that period. Moreover,
we are told that although it is true that
when this proceeding began motion pic-
ture producers were selling pictures of
relatively minor caliber to free television,
the number of major feature films re-
leased to free TV increased rapidly dur-
ing the late 1950’s and continues to
increase today, so that presently there
are over 1,200 films available for con-

ventional television, During the 1966-67
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season, 120 films of high caliber were
scheduled by the networks alone. Exam-
ples of such films include ‘“The Bridge
on the River Kwai” (1957) which is said
to have been viewed by more than 60
million people, “Lilies of the Field”
(1963), and “Breakfast at Tiffany’s”
(1961) .

39. As to recency of films shown on
free TV, it is stated that the bulk of those
shown by the networks five nights a
week are “relatively” current and that
not only have producers released more
magjor pictures to free TV since the
proceeding commenced, but also they
have been releasing more recent films.
Cited as evidence are purchases an-
nounced in September 1966 by ABC and
CBS whereby the two networks acquired
the right to show, over a period of 5
years, more than 112 feature films, in-
cluding some that had enjoyed record
box-office grosses. Of the films acquired
by CBS, at least 14, we are informed,
were films released to theaters in 1965
and 1966. It is stated that the trend
toward showing more recent films on
free TV will continue because the heavy
demand is drying up the source of sup-
ply. Indeed, because of this, feature
films are now being produced specifically
for conventional television. To illustrate
the trend toward recency, NBC states
that for all feature films shown by net-
works on free TV the average elapsed
time between theatrical release and ex-
hibition on TV has decreased at an
average rate of 6 months per broadcast
season during the past 6 years. It states
that more than 10 percent of the feature
films carried by the networks during the
1966-67 broadcast season were less than
2 years old.

40. It is pointed out by STV opponents
that of the 432 films shown during the
first 2 years of the trial at Hartford,
only 116 (27 percent) were first subse-
quent run, and the remaining 297 were
over six months old, the average release
date of those films having been 1960. We
are told, moreover, that of the films
shown during that period in the Hartford
trial, over 60 percent have already been
made available to free TV, some as soon
as 5 months after their showing on STV,
the average being less than 2 years after
STV showing. Of the remaining ones,
many have already been purchased or are
under option.

41. Sports. Opponents of STV state
that there is virtually no major sports
attraction that is not presently being
broadcast on free TV. They list in over-
whelming detail the kinds of sports and
sports programs that free TV carries,
and we shall not here repeat them. They
state that the quantity and quality of
sports programs exceeds all expectations
of about 10 years ago when this proceed-
ing began. They concede what cannot
be denied—that STV at Hartford carried
heavyweight championship boxing
matches, a type of program that in recent
years has not generally been carried by
free TV; and they would appear to admit
that other sports events carried by
WHCT were not otherwise available in
the market, but argue that differences
between sports programing on free TV

and proposed STV will probably narroy
because of programing developments
currently taking place in free TV.

42. Special entertainment and educq-
tional programs. As with sports, 0ppo-
nents describe at length the great variety
and quality of special entertainment pro-
graming carried by free TV to show that
it is of the same type that STV offered
at Hartford, and mention that since the
issuance of the first report such programs
have expanded in number and quality.
Mention is also made of the growth of
educational television service in this
country which provides educational and
cultural programing, the programing of
National Educational Television (NET),
the fact that since this proceeding
started the number of educational tele-
vision stations has increased from 23
to over 100,* and the fact that recent
developments suggest that there may be
new financing available in the near
future for programing in the educational
television service which would further
improve its already excellent offerings.
Some advert to the role of the proposed
Corporation for Public Broadcasting in
adding to the diversity of programing®
In addition, the Oxtoby-Smith “Study
of Consumer Response to Pay Television”
is quoted to the effect that “the ratings
for educational and cultural programs
and even available stage plays have been
low * * *. The operation of a ready
market for ‘cultural’ programing has nof
materialized.” Along the same line, they
advert to the very limited viewing of
such programing by Hartford subscribers
(average of only 22 subscribers viewing
educational programs).

43. As mentioned above, STV oppo-
nents, in connection with the foregoing
data submitted by them, make the argu-
ment that the Hartford trial did not
provide a beneficial supplement because
programing of the same general type ap-
pears on free TV. With regard to feature
films, the only possible advantage of STV,
we are told, is that of reducing fhe time
lag between theater release and TV view-
ings. At least one party says that STV
will not allow viewers to see films “af a
significantly earlier time.” Several admit
that it is possible that STV can provide
films “somewhat earlier” or that STV
“can somewhat accelerate” their presen-
tation to the public. However, it is argued,
because conventional television is getting
more and more recent films of high qual-
ity, the difference in time of presentation
over STV and free TV would be less an'd
less important. This time differential, it
is said, does not justify the use of scarce
channels for STV. Opponents say that

% Since the filing of the comments, the
number has increased to 175 on the air &
of Oct. 1, 1968. .

=% The Corporation for Public Broadcab..i;na
has since been established under aumont:;‘
granted in the Public Broadcasting ’Act of
1967, Public Law 90-129, 81 Stat. 365. Pur;
suant to the financing provision of that :Ct
(sec. 396(k) (1) of the Commumcationstﬂ
of 1934) as amended in 1968 by Public ian
90-204, 82 Stat, 108, the sum of #5 millo.
has been appropriated by Congress 1o e:r
penses of the Corporation for the fiscal y&
ending June 30, 1969.
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representations were originally made to
the Commission that STV would show
first-run films, but that such films have
not been made available to STV nor is
there anything to indicate that if STV
were authorized on a nationwide basis
they would be. As a matter of fact, they
state, only first-subsequent-run films and
films 6 months or more old have been
made available, and only 27 percent of
the Hartford films were first subsequent

run.

44, The following .is also confended:
The promise of STV was that it would
provide viewing for members of the pub-
lic interested in the fine arts, opera, edu-
cational and informative programing,
and similar programing, i.e., programing
for minority tastes and not for mass ap-
peal, but Hartford has not fulfilled that
promise—its programing was largely of
a mass appeal type, directed at those who
watch free TV the most. Its own research
firm reported that it should be directed
at that audience, which is less demanding
in its expectations than the minority who
expect more from STV. The Oxtoby-
Smith study shows that there is no ready
market for cultural programing. There~
fore, if STV became a national service,
it would be unreasonable to assume that
it would do other than show the mass ap-
peal type of programing as Hartford did,
for that is where the profits would be.
Thus, Hartford (allegedly because of the
limitations of a one-city trial) did not
provide the diversity of programing that
STV promised, and national STV would
not either. Whatever the facts may have
been in 1955, the broadecasting environ-
ment has since changed and today, pres-
ent conventional television, the all-
channel bill, syndication, and the
networks all provide a great diversity and
the trend is toward greater diversity so
that STV would merely be duplicative of
free TV.

45. Other arguments offered are that
STV promised quality programs and that
most of the films shown at Hartford were
run-of-the-mill films; that STV would
deter the formation of a fourth national
TV network; that the game-of-the-week
and black-out restrictions imposed by
college and professional sports are a rea-
sonable accommodation of conflicting
economic and social interests, and to the
extent that STV would derogate from
these policies it would undermine ama-
teu{ and professional sports: and that
Zenith and Teco should have given infor-
mafion about the more recent program-
ng of the Hartford trial in their com-
Ients since the information of the first
2 years of the trial may be out of date.

46. In their reply comments, Zenith,
Teco, and Telemeter take issue with the
§0n§011t1ons of the opponents of STV.
hemth and Teco say that the opponents

\ave compared the programing of a
&ng]e STV experimental operation with
at of the combined networks with
Dearly $700 million to spend for pro-
igrtammg and that it would be more real-
t; ic to have compared the programing of
€ networks in 1948—the second year of
€ir operation when the weekly schedule
gftall four networks during the hours of
011 pm. consisted of about 40 percent
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unprogramed hours and 23 percent box-
ing and wrestling, with only four 1-hour
dramatic productions, and a feature film
library of about 50 titles. They aver that
given 20 years, STV may also make
strides. Telemeter offers a similar argu-
ment, stating that during the formative
years of TV broadcasting which parallel
the start of STV broadeasting around
1960, broadcasters competing for channel
assignments made a plethora of pro-
graming promises which were not ful-
filled until many years later, because a
large enough audience did not exist at
the beginning. Before such audiences
were obtained, Telemeter states, TV sta-
tions sustained great losses, losing mil-
lions of dollars according to published
records of the Commission.

47. Also controverted is the argument
that free TV supplies in quantity all the
types of programs that STV would pro-
vide, so that the latter would not provide
a beneficial supplement. Zenith and Teco
observe that the “types” of which op-
ponents speak are general categories such
as “feature films,” “sports,” ‘“‘opera,”
“mass entertainment,” and the like. By
using such broad categories, they state,
it would even be possible to condemn the
formation of a fourth free TV network
on the grounds that the present networks
provide ample amounts of all conceivable
“‘types” of programing that a fourth net-
work might offer. Telemeter says that
when opponents speak of feature films as
a “type” they ignore such differences as
age of the film, quality, and the desires
and habits of the public.

48. With regard to the age of the film,
Zenith and Teco contend that the op-
ponents belittle the matter of time delay
that now exists between theater release
and showing of films on free TV, and
that they imply the public does not
mind waiting 3 to 10 years to see a film
on TV after it has been shown in a thea-
ter. This, they state, is contrary to the
economics of show business and human
behavior, for “[flreshness, immediacy
and currency have long been essential
ingredients in arousing the public’s in-
terest in entertainment.”

49. In connection with the questions of
currency, Zenith and Teco say that al-
though opponents mention the recent
purchase by CBS and ABC of 112 feature
films as examples of the kind of current
pictures the networks are showing, they
fail to state that many of those pictures
will not be shown on free TV until 1970
or 1971, and that many of them have al-
ready been shown on STV during the
past several years at Hartford. Similar-
ly, Telemeter, in referring to the argu-
ment of opponents that the bulk of the
films shown on free TV in prime time are
“relatively current,” mentions a compi-
lation from a list of films in the July 27,
1966, Variety, presented by ABC, which
suggests that (exclusive of two movies
made originally for free TV) the films
to be shown on the networks in prime
time in the 196667 season had their
theater releases anywhere from 1960 to
1965. However, Telemeter calls attention
to the fact that the ABC compilation
does not include the total list that ap-
peared in Variety, an examination of
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which shows that more than 60 percent
of the films to be shown are from 4 to 15
years old. Telemeter also states that 40
of the 116 films mentioned in the list
were shown at Etobicoke. In addition,
Telemeter names 24 pictures shown at
Hartford during the start of the 1966-
67 season (prior to the date of filing of
its reply comments on November 10,
1966) which, it says, probably will not
be available to free TV until 1969 to
1971. It points out, too, that many of the
films shown at Etobicoke have still not
appeared on free TV.

50. Zenith and Teco, responding to the
assertion that only 27 percent of the films
shown at Hartford in the first 2 years
of the trial were first subsequent run and
that the remainder were 6 months old
or more, advert to RKO’s previous pro-
graming difficulties (see par. 28), char-
acterizing them as water over the dam,
and state that during the 1-year period
of October 1, 1965, to September 30,
1966, 70 percent of the 174 feature films
shown were first subsequent run.® The
other 30 percent were shown within the
first year of theater release, with a few
exceptions which included “Bambi” and
“Mary Poppins” which were road-showed
on a hard-ticket basis for over a year be-
fore they were given general release in
theaters. In his testimony at the con-
gressional hearings, Joseph S. Wright,
President of Zenith, states that of the
top 35 feature films of the previous
year—i.e,, the films that grossed $4 mil-
lion or more for that year—only seven
were not shown at Hartford. Five were
unavailable because they were still be-
ing shown on a hard-ticket basis, and
two were turned down by Hartford be-
cause they were too “blue” (not the kind
that the station would want to show in
the home) .

51. With respect to the argument that
of the 432 films shown in the first 2 years
of the Hartford trial 273 have since been
released to free TV, Zenith and Teco
point out that they never represented
that such films would not some day reach
that medium, but, rather, that they
would be shown at an earlier date on
STV.

52. They further state that the feature
films which the opponents of STV seems
to indicate are so important on network
and local station programing could not
be made available to free TV without
support from box office receipts. In the
same vein, Telemeter says that current

% In oral argument, AMST uses the 27
percent and 70 percent figures to argue
against the Importance of recency of feature
films. It. states that recency as such is not
determinative of whether STV feature films
would in fact be a beneficial supplement to
free TV. “The Bridge on the River Kwai,” it
says, was a success on free TV not because
it was of recent vintage, but because it was
an outstanding Academy Award winner. It
then adverts to the fact that the average
subscriber at Hartford spent $1.20 per week
for programs whether 27 percent or 70 per-
cent of the feature films shown were first
subsequent run (see pars. 109 and 122).
This, it says, shows that recency is virtually
irrelevant. The Joint Committee, in oral
argument, makes a similar point.
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films—which are available on STV at
the same time that they are being shown
in local theaters—are not now and, un-
der the economics of motion picture
production and commercial TV broad-
casting, never will be available on free
TV while they are in current release in
theaters. The reason given is that the
films must first recoup their “negative
cost” and at least some portion of their
box office potential prior to being made
available to free TV. Numerous examples
are cited. Thus, “The Bridge on the River
Kwai,” frequently referred to by the STV
opponents as an example of free TV film
fare, cost ABC $2 million 8 years after its
release to theaters. Its negative cost was
about $6 million on top of which were
publicity promotion, and distribution
costs, so that the amount that ABC was
able to pay for the film under the eco-
nomics of commercial television would
not have paid a third of the total costs
of the film, let alone absorb a part of its
potential theater box office gross of $17
million.

53. Telemeter goes on to say the fol-
lowing: According to industry sources,
the average motion picture is seen by
only 5 percent of the population. A major
picture is viewed by only 8 percent or,
in rare cases, 10 percent of the popula-
tion. Many who would like to see the
current movie do not do so because of
inconvenience or cost. A Broadway show
in a 1,200-seat theater that runs a year
with every performance sold out is seen
by 499,200 persons. Many of the nine and
a half million residents of New York or
the millions of persons in the rest of the
country would like to see the show but
cannot because of distance or cost. STV
would aid the box office potential of a
motion picture or a Broadway play by
showing it to an additional audience at
a price, whereas free TV would impair the
box office potential. Therefore, STV may
well stimulate additional quantity and
quality of films, Broadway plays, operas,
and the like. Additional programs so
stimulated by STV would redound to the
ultimate benefit of free TV.*

54. Telemeter states that there are
thus three levels of viewing films: (1)
The theater, (2) STV, and (3) free TV.
The publie, it urges, should be entitled to
choose at which level it wishes to view.
It says that, after having been viewed in
theaters or over STV, there will still be

large audiences waiting to see them on
free TV 3 to 5 years later and they will
no doubt make for sizable ratings for

* With regard to films, for example, Zenith
and Teco mention that the increased use of
films by the networks is making such product
more scarce, and, citing figures, they say
that except for second and third reruns free
TV will not be able to show the quantity of
first-commercial-TV-run film that it has in
the past. They state that if STV were to
generate an increase in film production, this
would not only aid STV, but would aid free
TV as well. Comments of ABC state that
because the supply of films is growing
smaller feature films are now being produced
specifically for conventional TV exhibition
and that such films may ultimately become
a network staple,
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sponsoring advertisers just as they do
now.

55. Along the same line, Kahn says
that STV constitutes a new box office for
film makers and will stimulate them to
produce more and better films to take
advantage of that box office. Moreover,
according to Kahn, since film makers
should be recouping their investments
first through theater exhibition and then
through STV showings, they will no
doubt be willing to release their pictures
to conventional TV years earlier than
they have in the past. Zenith and Teco
express a similar view about earlier avail-
ability of films for free TV as a result of
more rapid realization of box office rev-
enues through showing the films on STV.

56. Telemeter, Zenith, and Teco all
make a further contention—that films
shown on free TV are cut and edited to
fit appropriate time segments, and are
often interrupted by commercials which,
it is said, distort and destroy the artistic
continuity of the films.* In STV, the full
feature is shown without cutting and
without commercials. Moreover, another
advantage of STV is said to be that the
films may be shown more than once so
that viewers may see them at their
convenience.

57. Finally, concerning sports, special
entertainment, and educational pro-
graming, Telemeter avers that STV will
considerably expand the sports events
available—events that are not now shown
and in the foreseeable future will not
appear on free TV. It is stated that al-
‘though opponents belittle the fact that
an average of only 17 doctors viewed
each of the three medical programs at
Hartford, it must be remembered that
there were not more than 5,000 subsecrib-
ers. If STV were nationwide, Telemeter
says, there would be millions of subsecrib-
ers. As an example, it assumes 10 million
subseribers which is less than 20 percent
of the total TV homes. With such pene-
tration, 17 viewing doctors at Hartford
would translate into 34,000 viewing doc-
tors nationally. This is, Telemeter says,
12 percent of all doctors in the United
States, who would be furnished a not in-
considerable and unique service by STV.
Similarly, with regard to cultural pro-
grams, Telemeter states that opponents
play down their import and play up the
fact that these programs achieved very
low ratings. Thus, NAB points out that
The Consul had an average rating of
only 3.5 percent at Hartford. However,
Telemeter says, if STV had millions of
subseribers, even with such small ratings
enough revenues would be generated to
reward the producer of the opera. On the
other hand, it is argued, such programs
are viewed as “deadly” by commercial
TV and get short shrift even in nonprime
time, so that the minority audiences that
would be interested in seeing them do
not have the opportunity to do so.
is whether STV would provide a benefi-
cial supplement to the offerings of free

58. Conclusions. One of the most im~
portant single issues in this proceeding

# Telemeter cites two instances in which
producers of films brought legal actions in
efforts to prevent this sort of distortion on
the part of free TV,

TV.® If it would, even its opponents
agree that doubts about other public
interest aspects of STV might possibly
be resolved in its favor. However, if the
programing of STV is merely duplicative
of types of programs now appearing on
free TV in quantify, opponents urge—
and we would be inclined to agree—that
it would not appear that other public
interest considerations could justify the
authorization of STV using broadcast
channels. We believe, for the reasons
given below, that STV will provide a
beneficial supplement to free TV,

59. Of course, the programing of a
single over-the-air trial operation at
Hartford and an experimental cable
operation at Etobicoke cannot form the
basis for completely certain predictions
about the programing that would be
shown if nationwide STV were author-
ized. However, programing different
from free TV programing was available
for the STV trials, and no arguments
have been made that convince us that
such programing would not continue to
be available for STV if it becomes a
nationwide service* If anything, it
seems that nationwide activity would
strengthen the position of STV in ob-
taining such programing, or even hetter
programing. Proponents suggest that
nationwide STV would follow the pattern
of the trials and that the major portion
of its programing would consist of fea-
ture films and sports (91 percent of
Hartford programing). This appears to
be a reasonable forecast, and the rules
which we adopt herein take cognizance
of it. Should STV programing change as
it develops, and should the change re-
quire amendments of our rules in the
public interest, we, of course, stand ready
to make them.

60. It may be useful first to analyze
STV programing on the basis of the
Hartford trial. We begin with sports.
Opponents of STV urge that because a
cascade of sports events is shown on free
TV, sporting events shown on STV
would be duplicative because they would
be of the same type. This is unrealistic.
It is elementary that if a man wishes to
view a heavyweight championship'ﬁght
he will not be satisfied with viewing &
tennis match, a football game, or a mo-
torcycle race instead. Such fights were
generally not carried on free TV for
many years. To let him see the fight on
STV is clearly to supplement preienf
sport-events programing on free TV.”

20 The question of impact of STV on iree
TV, discussed hereinafter, is also of greal
importance.

0 Since the comments were
proceeding, a question has developed 2
whether heavyweight championship fights
will be available to STV, to free TV, or poth.
For many years, including the period wh'ml
the Hartford STV trial operation sno\}eg
them, they were not available on frec-mi
Recently, however, ABC has shown scwr;
Clay defenses from Europe by satelhvte: :
has also broadcast a series of henvy\\e}ghtv
elimination fights, including the final figh
in which Ellis won the title, Whether }hxi
indicates a changing pattern or a lack xod
interest in the fights that meant they cou i
not command a theater closed cu;cm
audience is not known (see par. 303 infra).

filed in this
as to
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The same is true with respeet to blacked-
out home games of amateur or profes-
sonal teams, If one wishes to view on
TV the local teams in which he has a
strong interest, it is at best a poor sub-
dtitute to let him view other teams play-
ing in other parts of the country. Itis a
fact of life that just as heavyweight title
fights are not now generally shown on
free TV, home games are blacked out.
The promoters and team owners do not
permit them to be shown on free TV for
fear of harming box office revenues. The
testimony of Robert Hall indicates that
this situation will probably continue for
college teams, and it would appear that
it will also prevail for professional sports
since like reasons dictate the black-outs
in both cases. Opponents speak of the
present black-out restrictions as “a rea-
sonable accommodation of conflicting
economic and social interests.” This may
be so, but it is not the only possible ac-
commodation. If the teams which now
protect their box office revenues by
blacking out home games find that they
can permit the games to be shown locally
on STV and still benefit financially, per-
haps a new balance of economic and
social interests will be struck. It is
argued that other factors than “protect-
ing the gate” are involved. Thus, we are
told that the Commissioner of the
National Football League has said that
he “does not want to follow the path of
professional hoxing—with teams playing
in comparatively empty arenas with
national television audiences.” If the
league believes that this would happen,
there is nothing to force it to allow its
football games to be shown on STV. They
can only be shown if the league consents.
The record suggests that at least in some
cities where the professional football
stadia are completely sold out and people
cannot obtain tickets, STV might pro-
vide a beneficial supplement and the
arenas would not be empty.

61. Another benefit to the public that
should not be overlooked is the fact that
many viewers may see a sports event
over a single STV subseriber’s set for a
relatively modest per-capita cost. Thus,
for example, a Hartford survey showed
that during one heavyweight title fight
an average of nine viewers was watching
each STV set that was tuned in, and the
cost for all nine was $3. The same fight on
closed cireuit TV at theaters in Hartford
cost $5 per person.

62. Turning now to feature films, we
qbserve that, generally speaking, people
like to see fresh, new films. That is one
reason that theaters showing first-run
f“ms can charge more than those with
ater showings. The fact that there are
SOmf exceptions to this observation, such
;‘Shnsbzlocl‘:'busters” that are not recent
Nk 0es not destroy its general validity.
szrngwg the fact that Hartford viewers
= about the same amount whether
> Derf:ent or 70 percent of the feature
Tl?::S shown were first subsequent run.

' constancy of the amount spent
Points more to a limitation on the sums
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a family will spend on a certain kind of
recreation rather than to the unim-
portance of recency. Moreover, the rec-
ord indicates that the cumulative audi-
ence rating for first-subsequent-run films
was about 27 percent whereas it was 18
percent for other films. Just as a person
wishing a heavyweight fight will not be
satisfied with a tennis match, the chances
are that generally a person wishing to see
a widely advertised, favorable reviewed,
new movie will not be satisfied with a
substantially older film on free TV.
They are both entertainment of the same
type, i.e., “films,” but there is a differ-
ence. It may be noted that although the
opponents of STV attempt to minimize
the importance of recency, at the same
time they attempt to show that films
being presented on free television are
current. >

63. In large part we agree with the
proponents of STV who state that under
the cost-per-thousand economics of con-
ventional television, current films, such
as first-subsequent-run films, cannot be
shown on that service, because free TV
cannot pay enough to cover production
costs and potential box office revenues
that would be lost because of the free
showing. On the other hand, Zenith and
Teco report that after difficulties in pro-
gram procurement were ironed out, 70
percent of the films exhibited in the
Hartford trial in a recent year were first
subsequent run (and in roughly the
same period Hartford showed 28 of the
top 35 films) . It may also be recalled that
although only 27 percent of the films
shown in the first 2 years of the trial
were first subsequent run, the rest were,
on the average, shown 2 years after
theater release.

64. Although the comments of oppo-
nents make an effort to show how recent
the films on free TV are, there can be
no doubt from the data they submit, or
from a perusal of TV program schedules,
that the average age of the films on free
TV is far above the Hartford average.
As an example, we refer to the list of
films to be shown by networks in prime
time during the 1966-67 season which
ABC compiled from the July 27, 1966, is-
sue of Variety. Except for two films made
expressly for original run on free TV, it
consisted of 26 films that were, on the
average, to be shown 3'5 years after
theater release. Moreover, the complete
Variety list of films to be shown by net-
works during the 1966-67 season, from
which the ABC list was selected, shows
60 percent of the films to be from 4 fo
15 years old. Calculations based on this
list show the average age of the films
to be about 5% years. In oral argument,
AMST states that the July 26, 1967
Variety lists 130 films to be shown by
the networks in prime time during the
1967-68 season and that about 20 percent
of them might be shown less than 2 years
after thheater release. A check made since
the end of that season shows that of the
films receiving their first TV showing on
the networks,-about 6 percent, rather
than 20 percent, weve less than 2 years
old. (This may be compared with the 10
percent figure for the 1966-67 season
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mentioned in paragraph 39.) They were,
on the average, presented about 5 years
after theater release. (This may be com-
pared with the 5l%-year figure for the
1966-67 season mentioned above.) Fi-
nally, although not indicative of what
the entire season will bring, we note that
during the first 6 weeks of the 1968-69
season the average age of the films shown
by the networks was about 3% years, and
about 8 percent were less than 2 years old.

65. A final point should be mentioned
with regard to feature films. Opponents
suggest that, in pleadings filed about 12
years ago in this proceeding, the Com-
mission was led to believe that STV
would supply first-run feature films, but
that it has only furnished first-subse-
quent-run pictures. Zenith and Teco
state that although first run films have
generally not been made available for
STV, if the service were authorized on
a nationwide’ basis they could no doubt
be obtained if desired. We would point
out that, as indicated in paragraphs 67—
68 below, the Commission was of the
opinion that claims of both proponents
and opponents might not be free of ex-
aggeration and the very purpose of trial
operations was to aid in ascertaining
where reality lay. The Hartford trial has
shown that, at the least, first-subsequent-
run films are available. Whether first-
run features would be similarly at hand if
STV is authorized on a national scale is
not controlling at this juncture, since we
are convinced that even without their
availability the films to be shown on STV
constitute a beneficial supplement. This
supplement permits the public to have
three methods of viewing motion pic-
tures: (1) First or later runs in theaters,
(2) first-subsequent or later runs on
STV, and (3) later runs on conventional
television. If first-run films were made
available to STV the same three meth-
ods of viewing would still prevail with
STV being even more of a beneficial
supplement.

66. Several opponents have stated that
the Hartford trial has shown that STV
has disproved the proponents’ state-
ments that STV would diversify televi-
sion programing. They quote from para-
graph 48 of the first report to the effect
that proponents “allege that subscriber
financed broadecasts could and would pro-
vide a wider choice to members of the
public interested in the fine arts, operas,
educational and informative material
and other similar kinds of programs.”
Instead of diversity, it is argued, Hart-
ford has shown that most of the pro-
graming will be that which appeals to a
mass audience—films and sports. There-
fore, we are told, since it will not pro-
vide the diversity promised, STV should
not be authorized.

67. This argument overlooks the con-
text in which the quoted statement was
made. Therefore we quote in full para-
.graphs 48, 49, and 51 of the first report:

48. Insofar as a judgment can be made on

.the present record the Commission believes

that in some respects the claims of propo-
nents and opponents alike are not free from
exaggeration. Proponents, for example, have
tended to stress the capacity of subscription
television to bring to the public new kinds
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of programing hitherto unavailable or avail-
able on a very limited basis. In support of this
argument proponents refer to the incentive
to the advertiser to concentrate his support
on programs of wide general interest. They
allege that subscriber financed broadcasts
could and would provide a wider choice to
members of the public interested in the fine
arts, operas, educational and informative
material and other similar kinds of programs.

49, As against this picture of greatly en-
hanced variety of programs, the opponents
insist that the incentive to offer programs of
the widest popular appeal would be if any-
thing greater in subscription television. Time
availabilities, it is claimed, which could yield
substantially greater returns for programs of
wider popular appeal would not be sacrificed
to any appreciable extent for the transmis-
sion of programs which may be expected to
attract such smaller audiences.

* £ * * #

51. It is not possible, however, without a
demonstration of the service in operation, to
determine reliably where the practical reali-
ties lie—in the glowing prospects pictured
by proponents, with the alarms raised by the
opponents, or somewhere between these ex-
tremes. .

Comments of proponents filed in 1955,
and paragraph 50 of the first report not
quoted here, make it clear that propo-
nents not only stated that STV would
provide wider diversity, but that it might
offer sports events not shown on free TV,
as well as movies.

68. In view of the foregoing, it may
be seen that we expressed an inability
to determine where the realities of the
matter lay without help from trial op-
erations. We now have the results of the
Hartford trial, as well as some informa-
tion concerning Etobicoke. It would
appear, at least at present, that the real-
ity is that the major part of the pro-
graming, as opponents had argued, will
be of a kind that would appeal to a mass
audience. To say this, however, is not to
say that it would not be in the public
interest to authorize STV for, as indi-
cated above, we believe that such pro-
graming does provide a beneficial sup-
plement to present television fare, albeit
the diversity promised may not be fully
achieved. Since most of STV program-
ing may well be that which appeals to
mass audiences, the argument that STV
should not be authorized because diversi-
fied programing appealing to small
audiences is being supplied by noncom-
mercial educational TV stations (and is
expected to be supplied by the Corpora-
tion for Public Broadcasting) loses
cial educational TV stations (and is
weight. To the extent that STV does pro-
vide such programing, it may well pro-
vide a healthy stimulus to improve the
quality of that material televised in both
services.

69. It is difficult at this stage to ar-
rive at any definite conclusions about
the cultural or educational type of pro-
graming that was to make for diversifi-
cation. Hartford did offer some. So did
Etobicoke. Audience response was not
great, but there was a response. On a na-
tional scale, total audiences would be
greater. Zenith and Teco state that the
limitations of the trial prevented more
such programing. Larger audiences
might permit it. The Joint Committee
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says that RKO promised the Commis-
sion that it was prepared to lose up to
$10 million on the trial. It lost money,
but not that much. The Joint Committee
argues that had it spent and lost more,
as it promised it was willing to do, it
might have provided the Commission
with more information about such pro-
graming. This is obviously an area where
we know little. In -any event, the rules
we adopt today adjust to the reality of
the situation—the expected predomi-
nance of films and sports—but provide
assurance of programing for other tastes
as well by establishing a maximum per-
centage of STV hours on the air that
may be devoted to films and sports.

Whether STV would provide an in-
crease in financial resources which would
facilitate significant increases in the
numbers of services awvailable to the
public under the present system—The
degree of acceptance and support which
STV might be able to obiain from mem-
bers of the public in a position to make
a free choice. 70. These two categories
are discussed together because they are
so closely intertwined. Zenith and Teco
give business projections based on the
Hartford experience which indicate that
an over-the-air STV operation would
break even with 20,000 subscribers.
They then assume what they character-
ize as a conservative estimate that 10
percent of the TV households in a com-
munity would subscribe to STV. Under
these assumptions, the top 91 markets
would have sufficient TV homes to sup-
port viable STV operations. From this
they argue that STV has a reasonable
potential of supporting 91 more stations
in addition to those already in operation,
and that, depending on the market
place, it might do even more than that.
Thus STV would facilitate increases in
the number of services to the public.
Whether STV could provide an increase
in financial resources depends, of course,
not only on the validity of the assump-
tions that went into the preparation of
the business projections that suggest a
20,000 subscriber break-even point, but
also on whether public support would be
such as to produce more than 20,000 sub-
scribers in various communities. We turn
first to the business projections.

71. Business projections based on
Hartford Trial Information. Although
the Hartford trial lost over three and a
half million dollars in the first 3 years
of operation, Zenith and Teco remind us
that RKO mentioned at the hearing
prior to the grant of the trial authoriza-
tion that even under the best conditions
it expected to lose more than a million
dollars. They aver that the objectives of
the trial were to obtain operating experi-
ence and that in this respect it was a
success. Thanks to the trial, they say,
for the first time reliable data are at
hand from which reasonable business
projections may be made about the po-
tential of STV to provide an increase in
financial and program resources which
would facilitate significant increases in
the numbers of services available to the
publie.

T72. The Zenith-Teco business projec-
tions were summarized in paragraphs 10
and 11 of Appendix A of the further
notice. That appendix is attached herety
as Appendix B. The assumptions used in
preparation of the projections are stated
briefly in paragraph 11 thereof and will
not be repeated here,

73. Opponents variously criticize those
assumptions. Thus, for example, it is said
that the projections assume payments of
$65 per year per subscriber for program
charges, but that at Hartford the aver-
age for the first year was $67.47 and it
fell to $56.84 the second year, so that
the figure of $65 is not based on the
trial data.

74. It is also argued that if STV pays
only 35 percent of total subscriber pro-
gram expenditures for payment to pro-
gram suppliers (this is the figure
assumed in the projections; the percent-
age was slightly higher at Hartford) it
will obtain little more than the program-
ing that was obtained for Hartford
which produced less than 1-percent pen-
etration rather than 10 percent or more.
Quality films, we are informed, can com-
mand as much as 90 percent for a first-
run showing in New York or Los An-
geles, and often obtain as much as 50
percent~ or more for first subsequent
run. Closed-circuit television in theaters
can expect to pay 50 percent to 60 per-
cent of the gross, it is said.

75. Other arguments are that in cal-
culating the projections, the turnover
rate (the number of subscriber homes
disconnected as a percent of the average
number of subscriber homes) is taken fo
be 20 percent, but it was higher at Hart-
ford; and that the assumption of pay-
ments of $300,000 to $400,000 per year
for station time is too low.

76. Penetration. As to penetration of
STV, opponents state the following: The
so-called conservative assumption of 10
percent has no basis in fact. At Hartford
the penetration was less than 0.75 per-
cent of the TV homes in the market. If
the trial is to be used as the basis of
projection then one should assume not
more than roughly 1-percent penetra-
tion. Using that figure, STV would be
viable in only the top four markets and
notin 91.*

77. In addition, the following is ar-
gued: The revenues of the projection n-
clude not only program charges of $65
per year per subscriber, but weekly de-
coder rental charges of T5- cents tha}
come to $39 per year, for a total of $10
per year. According to the most recent
Department of Labor statistics, the aver-
age family spends only $27.67 per vear
on all spectator admissions, yet Zenith
and Teco expect them to quadruple that
amount for box office admissions an‘d
spend the entire amount on STV. There
is no empirical basis in fact for expecting
this to happen, and the trial results snow
that only 0.75 percent might do so, which
is a far cry from 10 percent. Thus the

% Tt is also urged that the high u}mmer
rate at Hart,forclg shows subscriber d]SSﬁ;ﬁ:'
faction and is significant in showing. .". iﬂ:
STV lacks ability to attract sufficie
subscribers.
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revenues are overstated insofar as they
purport to be based on the Hartford
data.

78, Channel allocations and station
growth. Zenith and Teco present their
projections and penetration material
against a background of information
concerning channel allocations and sta-
tion growth in order to show that STV
would provide an increase in financial
and program resources for the nation’s
competitive television system. They
priefly mention the activity of the Com-
mission in allocating television channels
throughout the country on the basis of
priorities designed to provide the set-
ting for a national competitive television
system. But they emphasize that estab-
lishing stations using the allocated chan-
nels is the province of private enter-
prise. Figures are presented to show the
number of television broadcast licensees
and the number of permittees as of Jan-
uary 1, 1964 (shortly before they filed
their joint petition for further rule mak-
ing), and the number of idle channels.
In addition, information is given about
television stations that went off the air
and construction permits for TV stations
that were surrendered or canceled be-
tween the lifting of the freeze in 1952
and January 1, 1964. Zenith and Teco
also point to the Conmimission’s sponsor-
ship of the all-channel law as another
example of what the Commission has
done to develop the television system.
'Ifhe,v then conclude that the Commis-
sion has perhaps done all it can to
achieve a nationwide television system
and foster UHF except for promoting
economic support and program sources
through the authorization of STV.

79. Responsive to the foregoing, the
Joxqt Committee points out that the
Zenith-Teco figures stop at January 1,
1964, but that between that date and
Sex)tgnﬂ;er 29, 1966, the number of com-
mercial UHF stations increased from 88
t0 115 and the number of VHF stations,
from 476 to 490. Also, during that period
the number of UHF construction permits
Increased from 61 to 139. This UHF
growth, it is suggested, was brought
about by the fact that the UHF problem
was caused by the lack of set conversion,
a sliuation that was corrected by the
all-channel law without the aid of STV.

80. Necessary showing for establish-
ment of new service. In their reply com-
ments and elsewhere in the record ®
Zemt.p and Teco place stress on the
Question of *‘what sort of showing is
Necessary in order for the Commission
tc} establish a new service. They say that
obbonents hold that the Hartford trial
did nog supply enough information to
g;rgut- valid projections of viability of

» and that without absolute proof
the Commission cannot establish a new
-l%l'vzce or otherwise encourage the
&Tcgﬁsea;:d more effect.ive use of radio
i would result in waste of spec-
6 ™M space. Opponents also say that
Without a showing of demand or need,
e ———

*“Reply to Opposition by Joint
Against Toll TV to Joint Pgtition rgguﬁtlﬁi
ule Making,” filed July 29, 1965.
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use of broadecast channels for STV is not
justified. Zenith and Teco, while not
conceding that there is no demand,
maintain that nothing in the Act indi-
cates that establishment of a new serv-
ice must be preceded by ahsolute proof
that it will be viable, and that authoriz-
ing a new service does not require evi-
dence of a widespread public demand.
Such proof, they say, was not made when
the Commission allocated for UHF in
1952 or when it reserved channels for
educational TV in 1952; and there was
no great demand for FM or TV services
when they were commenced. The Hart-
ford trial, they state, provided useful
information on which to make projec-
tions. Citing American Airlines, Inc. v.
Civil Aeronautics Board, 192 F. 2d 417
(C.AD.C., 1951), they argue that the
Commission, in encouraging and devel-
oping new broadcast service in the public
interest, should consider not only present
facts but estimates of the future. Along
the same line, in response to the argu-
ment that the 10 percent penetration
figure is too optimistic, Telemeter states
in its reply comments that one of the
opponents of STV (NAB) misjudged the
future of commercial television when it
was beginning, but that service grew
from 8,500 TV homes to 94 percent of all
homes in the Nation.

81. Conclusions. We agree with the
views of Zenith and Teco expressed in
the preceding paragraph. We observe
that the results of a single trial cannot
be projected into the future to indicate
with complete accuracy the nature of a
new service. However, a trial can, and
the Hartford trial did, supply us with
information that does afford a projective
basis with some attachment to reality as
opposed to mere conjecture that existed
before. We recognize that there are some
weaknesses in the assumptions under-
lying the Hartford business projections,
but do not consider them to be over-
riding. For example, the estimated $65
figure for program revenue per year per
subscriber is slightly higher than the
Hartford experience. However, in making
the projections, Zenith and Teco state
that it only approximates the average
program expenditure of the Hartford
subscriber. They also point out that
with nationwide STV more, and in some
respects better, program product might
be available and it is not unreasonable
to expect that subscribers might spend
more on programs because of this. In any
event, even if the $65 figure were shaved
by a few dollars to make it correspond
exactly to the average Hartford ex-
penditure, it would only result in a rela-
tively minor change in the projections.

82. Nor, for example, do we gainsay
the validity of the fact that the projec-
tions assumed a revenue of about $105
per year per subscriber for STV alone,
whereas the average family spends only
$27.67 per year on all spectator admis-
sions. However, the fact remains that the
ayverage subscriber at Hartford did spend
close to $65 per year for programs and,
with discounts, did pay a weekly decoder
rental fee. To say that the average family
spends $27.67 is not to say that no fami-
lies spend more than that amount, for it
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is the nature of an average that many lie
above it and many below. Unfortunately,
we have not been told what percentage
of American families spend far above
the average. Nor do we have information
about the possibility that expenditures
for STV might come out of a nonrecrea-
tional part of the budget as has appar-
ently been the case with amounts paid
for purchase of television sets.

83. Concerning the argument that the
estimate of payments of $300,000 to
$400,000 per year for use of station time
for broadcasting of STV programs is too
low, we would point out that even in
the largest markets some TV stations
charge rates comparable to those of the
larger radio stations in the area. This in-
dicates that the figure of $300,000 to
$400,000 is not unreasonable.

84. As to the argument that the high
turnover rate shows public dissatisfac-
tion with STV and that the public will
not support it, we conclude that not .
enough is now known about the causes
of turnover to permit drawing valid con-
clusions. We agree that, based on the
experience of telephone companies,
Zenith and Teco assume too low a turn-
over rate. However, we have no reason
at this time to believe that with STV
authorized on a nationwide basis this
factor would be of such magnitude as to
result in insufficient support of STV. In
any event, the rule we adopt today pro-
vides for lease rather than purchase of
decoders by subscribers, and thus pro-
vides protection to subscribers who may
wish to withdraw.

85. As to the estimate that program
costs would run about 35 percent of pro-
gram revenues, it is said that unless
STV spends more than that for quality
product it will not achieve a better pene-
tration than it did in Hartford and it
will fail; and that quality product some-
times costs more. Yet we are not told
how much quality product there is that
costs more, or how much more it costs
other than that “it will bring as high
as 90 percent for first-run exhibition in
New York or Los Angeles,” or that it
often obtains as much as 50 percent or
more for first-subsequent-run and that
closed circuit television in theaters can
expect to pay 50 percent to 60 percent
of the gross. We believe that the ques-
tion of what programs STV can obtain
and how attractive they will be to how
many people cannot be answered with
any great degree of certainty. It is con-
ceivable, for example, that a nationwide
STV system, even if only moderately suc-
cessful, could provide an audience suffi-
ciently large to make payments of 35
percent of program revenues very attrac-
tive to suppliers of quality product. In
fact, with larger audiences, suppliers
might be willing to charge lower percent-
ages. Moreover, there is the possibility
that if more than 35 percent had to be
paid to obtain quality programs, STV
operators could charge more for the
better product. In any event, the question
of STV penetration and what it might
take to obtain greater penetration is one
about which there can only be specula-
tion at this stage. At worst, using a 1 per-
cent penetration, and accepting the
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other assumptions of the projections,
presumably STV could be viable in the
top four markets (New York, Los An-
geles, Chicago, Philadelphia). At best,
it would be successful in many more.
Having decided that STV can provide a
beneficial supplement to present TV pro-
graming, we are content to let this aspect
work itself out in actual operations under
our new rules and under a requirement
(as a matter of policy) that applicants
for STV authorizations make a show-
ing that they have the financial capacity
to operate for at least a year.

86. Although not previously men-
tioned, we here note with regard to the
matter of potential penetration of STV
that it has been argued that STV would
be something which only the very
wealthy could afford. Zenith and Teco
provide the following table, based on the
Hartford trial, controverting this:

4,633 Hartford subseribers

Proportion Proportion Average

Income levels of total of total weekly
U.S. subseribers. program
families ! expenditure
Percent Percent
0-$3,009. ... 29.1 L5 £0. 00
$4,000-86,990_ .. __. 32.5 40.8 1.25
$7,000-$9,999_______. 21.0 43.3 1.23
$10,000 and over.._. 17.7 14. 4 1.18
Totals
(rounded).-.. 100. 0 100. 0 21.22
1 Statistical abstract of the United States 1964, Table
No. 457, p. 338.

2 Average.

It would appear, if the trial is any in-
dication, that STV would appeal espe-
cially to the more than 50 percent of the
population in the middle-income groups,
and not mainly to the upper-income
level which includes only about 18 per-
cent of the population. As to the 30 per-
cent of the population in the lower in-
come category, Zenith and Teco state
that an annual income of $3,000 has been
called a “poverty” income and that
therefore many of those in the less than
$4,000 bracket in the table might not be
able to afford other than basic necessi-
ties; and some might not even be able
to afford TV sets, let alone STV.

87. STV opponents contend that 30
percent of the Nation would appear to be
unable to afford STV and that therefore
authorizing such a service would not be
in the public interest, for it would divide
viewers along economic lines. It would
deprive the poor, we are told, of access
to the broadcast channels used by STV
stations. Moreover, it urged, it would
leave them a smaller choice of free TV
stations to view and on those stations the
programing would be degraded because
of siphoning of programs from free TV
to STV (see note 34 infra). Assuming
that the figures of the trial would carry
over into permanent STV so that this
economic group in fact could not sub-
scribe, we still do not find these argu-
ments persuasive. Among other things,
we observe that under the rules which we
adopt (STV permitted only in commu-
nities with signals from five or more sta-
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tions, and on only one station in any such
community) all those the lower-income
group who own TV sets will be able to
continue to see ample amounts of free
TV programing, while at the same time
a substantial portion of the population
(70 percent) will be given the opportunity
to view STV if it so desires. We believe
it in the public interest to afford such a
large segment of the population the
beneficial supplement of STV program-
ing and concomitant advantages of mon-
etary savings and convenience that
group viewing of an STV set affords. We
have in mind, for example, the viewing
of STV films by a family for a single
charge, without the expense of parking,
or babysitters. As for the argument that
remaining free TV program fare would
be degraded because of siphoning, we are
adopting rules today which we believe
will prevent siphoning that would be
seriously detrimental to free TV, and
which could quite possibly improve
free TV programing through healthy
competition.

88. Opponents argue that, in a five-
station community, permitting one sta-
tion to engage in STV means that view-
ers in that community are deprived of
free programing which they could have
seen on the station had it not been
broadecasting subscription programing.
This overlooks the fact that some STV
operations may well be on new stations
which but for the STV authorization
would not have gone on the air. Since
the rules we adopt will require all STV
stations to show some free programing,
this means that the new STV station
would add to the total amount of free
programing available to the market. In
addition to new stations, it is not un-
likely that stations seeking STV author-
izations may be those which are having
financial difficulties operating as con-
ventional TV stations. Such stations may
well have had a type of programing that
families might not have been inclined to
watch and which was viewed by them
very little.

89. Finally, we are gratified that the
all-channel law is apparently acting as
a, stimulus to UHF development, for this
was our hope when we sponsored it.*
However, our commitment to aid UHF
is not limited to that law, and it is well
known that our continuing policy is to
foster UHF development., We are pursu-
ing many paths toward that end, and
to the extent that STV may act as a
stimulus, we will pursue that path as
well. One opponent has argued that the
financial resources of STV would not be
used to strengthen free TV on the same
station that carried on STV operations,
but that they would be used to
strengthen STV since STV and free TV
would compete with each other, and that
this would impair rather than promote
the capacity of such stations to yield an
expanding service envisioned by the all-

2 7U.S. Census reports that in June 1967,
94.1 percent of households had TV sets and
42.1 percent of households had sets equipped
for UHF reception. (Current Housing Reports,

‘Series H-121, No. 14, January 1968.)

channel law. As with other aspects of
this or any other new service, this canngt
be known until the actual operations
commence. However, we note that our
new rules require that STV stationg
carry at least the minimum of conven-
tional service specified by our present
rules.

Whether STV would seriously impair
the capacity of the present system to con-
tinue to provide advertiser-financed pro-
graming of the wpresent or foreseeable
quantity, free of direct charge to the
public. The closely related question of
whether STV would result in significant
audience diversion from conventional
television and siphoning of programs and
talent away from free television into STV
service. 90, With regard to the matter of
impact of STV on free TV and the related
subject of siphoning, we stated in the
further notice (par. 16) :

In our judgment, our consideration of sub-
scription television should proceed with due
regard both for its potential benefits and
disadvantages and for the inherent strengths
and advantages of the existing system. That
subscription television on a nationwide scale
can be effectively integrated into a total TV
system, with advantages to the viewing audi-
ence, appears to be a reasonably sound con-
clusion at this point. While * * * there may
be some impact on free TV, we do not believe
that this is in itself necessarily bad or that
it need occur to a degree contrary to the pub-
lic interest particularly if safeguards such as
those previously mentioned are adopted. Our
concern, as it must be, is with the overall
public interest and not with protection of any
existing service as such. It may well be that
competition between conventional and sub-
scription TV for viewing audience and pro-
gram material may result in improved and
more varied fare, both for subscription
viewers and those who continue to rely on
conventional television. But we also empha-
size that we regard the preservation of con-
ventional television service and the continued
availability of good program material to the
free  service as extremely important
considerations * * *.

91. We also stated in the further notice
(pars. 13-14) that although no final con-
clusions could be drawn from the Hart-
ford trial about the extent to which STV
would divert audience from conventional
TV, the trial data suggest that such di-
version would not be destructive of the
latter service. In connection with that
statement we adverted to the fact thab
the average Hartford STV audience at
any particular time was 5.5 percent of
the subscribers, and that the number of
subscribers was less than 1 percent of the
net weekly circulation of the market. We
stated that even with 10 percent penetra-
tion and 10 percent average subscription
audience (as compared with the 5.5 pel=
cent of the trial), the average STV audi-
ence in prime viewing time would only
be 1 percent of all the TV homes in the
United States. This diversion and what-
ever effect on revenues it might have Wé
felt would not seriously impair the free
TV service. y

92. We went on to say that concelv=
ably the audience diversion might be
substantially greater if STV should re-~
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qult in “siphoning” * of programs and
talent from free TV to STV. And, aside
from audience diversion, should siphon-
ing occur, we stated, it could make free
TV a less rich and varied medium for
those continuing to view it. Because we
found it difficult, on the basis of the
Hartford or any other information, to ar-
rive at conclusions about siphoning, we
invited comments on the extent to which
it might be likely to occur and on what
rules or policies, if any, should be
adopted to prevent it from occurring to
a degree contrary to the public interest.
Paragraph 14 mentioned and invited
comments on possible regulative ap-
proaches to the problem—the safeguards
mentioned in the quotation in paragraph
90 above.”

93. Comments of proponents of STV.
Comments received are summarized in
this and the succeeding paragraphs.®
They are followed by material submitted
in oral argument, and then by our con-
clusions. Zenith and Teco, incorporating
by reference previously submitted ma-
terial, state that audience siphoning
would be minimal because the average
subscriber at Hartford has an STV view-
ing time of approximately 2 hours per
week as compared to the average U.S.
ifree TV viewing of about 38 hours per
week. This is about 5 percent of the
hours the public now views free TV. If
every home were to become an STV
home, which is unlikely, there would thus

% A matter of key importance is the pos-
sibility of diversion of talent and programs
from free TV to STV, a process often called
“siphoning."

_ ®The pertinent portion of paragraph 14
15 as follows:

"It is difficult, on the basis of the Hartford
trial or any other information which we
have, to arrive at well-founded conclusions
concerning siphoning of programs or talent.
We invite comments on the extent to which
such developments are likely to occur, and
what rules or policies, if any, should be
adopted to prevent them from occurring to
a degree contrary to the public interest. For
example, such regulations might include (1)
rl_ues breventing or limiting interconnection
01' pay TV operations by microwave or other-
Wise, (2) rules prohibiting a system manu-
Tacturer or franchise-holder (who might hold
franchises in numerous markets) from en-
gaging in subseription program procurement
and supply, which could be made the re-
Sponsibility of the individual licensee, or
(8) rules to assure that subscription tele-
visx?n entrepreneurs do not unreasonably
:on;ract with performers in such a way as
0 brevent or discourage their appearing on
tonventional television. Another possible ap-
g;c:iach to fchis question, urged by Zenith
“mm'l‘gco. 1s_that subscription television be
o 1‘10 kinds of programs not presently
vent’a ble in substantial amounts on con-
414501131 TV. This is discussed in paragraphs
i Tlgélow. We anticipate that, if subscrip-
_— operations are authorized, the li-
e (e:e theregf will be expected to furnish
50 Ommission, on a continuing basis, with

ormation as to mumber of subsecribers,
gsg-subscnber expenditures, and programs
mr;ented 80 that we may be periodically
thexx':?ﬁS ?grt{s);i;ge tlactors bearing on their

oning pro,
Imﬁ,r‘; Iconvenftlonal telev%sl%n.%"rams et
~Many of the arguments made in the
eimlllments have been previously made in
Ariler stages of this proceeding.
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be a loss of 5 percent of viewing time to
STV. But if 10 percent penetration of
STV were achieved, the loss would be
one-half of 1 percent. Moreover, since
even in prime time between 35 and 50
percent of TV homes do not use their
sets, some of those viewing STV might
be those whose sets would otherwise have
been dark so that their viewing would
be additive rather than subtractive. They
also demonstrate the minimal audience
siphoning effect by stating that the aver-
age STV audience at any particular time
was 5.5 percent of the subsecribers. Thus
even if there were 100 percent penetra-
tion by STV, only 5.5 percent of the sub-
scribers would be diverted at any given
time, leaving 94.5 percent of TV homes
available to watch free TV.

94. Concerning preempting of time
now used by free TV, it is stated that
WHCT at Hartford broadcasts an aver-
age of 30 hours per week of subscription
programing and that, because of the
limitation on the number of box office
programs and the size of the recreational
budget of families, that number is un-
likely to vary in other STV operations.”
Since typical TV stations broadcast about
115 or 120 hours per week, in a multiple-
station market of three or more stations
STV could not absorb more than 10 per-
cent to 15 percent of the total broadcast
time available. Moreover, it is argued,
because conventional TV stations affili-
ated with networks probably would not
wish to desert profitable operations by
giving up network programing for STV
programing, it is likely STV will have to
support the establishment of new sta-
tions if it is to get off the ground. New
stations would not siphon time that
would otherwise be available to free TV.
They would add to the total amount of
time.

95. As to program siphoning, Zenith
and Teco inform us that none of the pro-
grams shown at Hartford were available
on free TV. With regard to talent siphon-
ing, they remind us that stars, producers,
directors, and writers often work for
more than one medium and there is no
more reason to assume that STV will
siphon talent than there is to suppose
that the motion picture industry would
do so, since for much of its programing
STV merely would substitute for the
motion picture theater. They contend
that STV will not siphon programs or
talent from free TV and that the two
services will not bid for the same product.
In any event, they aver, the economic
resources of STV are dwarfed by those of
the networks, so that STV could not out-
bid them. In support of these views they
state the following:

The fear that subscription television could
outbid conventional television for program-
ing also reflects a basic misconception con-
cerning the fundamental economics of sub-
scription television. Expensive box office
programs—such as 10-million dollar current
feature-length motion pictures—can admit-

% Zenith and Teco state that because of
these limitations a total of about 30 hours of
STV programing is all that can be absorbed
in any market regardless of the number of
STV stations therein. .
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tedly be shown on subscription television long
before conventional television. But the rea-
son is not that subscription will necessarily
have more money available for program pro-
curement than conventional television. The
reason lies primarily in the distribution
structure which results from the efforts of
product owners to maximize their profits
from each production.

Thus, conventional television programing
usually has only one source of economic
support—the advertising sponsor. The extent
of the sponsor’s support is controlled by the
cost-per-thousand economics of advertising.
On the other hand, box office attractions
have several sources of economic support,
which include revenue derived from theater
release, both domestic and worldwide, in ad-
dition to revenue derived from later use on
conventional television. Subscription exhibi-
tion can be combined with simultaneous
theater release and add to the box office reve-
nue of program producers and distributors
without reducing the further revenue ulti-
mately obtainable from conventional televi-
sion. The combined amount of these box
office revenues will ordinarily exceed what
sponsors can pay for a single conventional
television release. Yet the combined box
office releases exhaust the residual value of
the film to a lesser extent than a single show-
ing on conventional television. In short, sub-
scription television and theater box office
release can profitably be permitted simulta-
neously, whereas release to conventional
television must be deferred in the interest
of maximizing profits over the life of the
production.

Aside from the erroneous presumption that
subscription television and conventional tele-
vision would often be simultaneously seeking
the same product, it is a matter of simple
business arithmetic that subscription tele-
vision will not be in a position to outbid
conventional television for program product,
Thus, in Hartford the average subscriber has
been willing to spend approximately $65 a
year for subscription programing; and, on
the basis of numerous market studies made
by Zenith, Teco and others, this appears to
be the approximate portion of the public’s
recreational budget that it is willing to spend
on subscription programs. Of this $65 annual
program income, approximately 85 percent
(or $22.75) is available for program procure-
ment, with the remaining 65 percent re-
quired to support the television station and
the subscription system.

For purposes of nationwide projection, the
Commission in its further notice has esti-
mated, on the basis of the Hartford trial,
that a 10 percent nationwide penetration of
television homes would be a relatively op-
timistic figure in the foreseeable future.
A 10 percent nationwide penetration would
amount approximately to 5.5 million sub-
scribers. Five-and-a-half million subscribers
spending $65 each per year, of which $22.75
would be available for program procurement,
would make available $125,125,000 for sub-
scription programs. This amount is dwarfed
by current network expenditures for program-
ing. Thus, in 1965 (latest figures available),
the networks and their O&O’s spent $686,~
752,000 and the total broadcast industry
spent $953,251,000 on conventional program-
ing. In short, with a 10 percent nationwide
penetration, subscription would have avail-
able for program procurement less than one-
fourth of the amount spent by the entire
television industry for programing in 1964.
Stated otherwise, subscription would have
to achieve approximately a 70 percent nation-
wide penetration of television homes to have
an amount available for program procure-
ment which would even approximate the
amount already being spent by the television
industry for conventional programing. Thus,
the fear that subscription could win in a
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bidding contest with conventional television
is simply not realistic.

96. To the often made argument that
STV would siphon from free TV the pro-
grams that have high ratings and make
the public pay for them, Zenith and
Teco say that the Hartford experience
shows that even for box office programs
the public is selective. Thus the cumu-
lative audience rating for first-subse-
quent-run films was about 27 percent
but for older films it was 18 percent.
Therefore, they argue, it is unreasonable
to assume that the public would pay to
see the type of program now available
on free TV, especially when programs
of that type could be seen on some other
station free. Even with the 40 top-rated
programs on free TV during the Fall
season of 1964, according to the Nielsen
rating, an average of 76 percent of the
viewers did not watch them.

97. To the contention that STV would
siphon all major sports, they state that
even with an STV penetration of 20 per-
cent in the top 175 markets, at an average
yearly subscriber program expenditure
of $65, there would be $650 million in
program revenues. Assuming that 35 per-
cent of this amount would be available
for program procurement, there would
be $227,500,000 for all STV programing.
Citing figures for relative amounts of
spending by the public for movies, plays,
sports, and other entertainment, assum-
ing that these figures will apply to STV
spending, and allocating a proportionate
amount for program purchases accord-
ingly, about $32 million would be avail-
able for sports programs. This figure
they point out is about 60 percent of the
sum of approximately $50 million that
free TV spends for some, but not all, of
the sports programs seen on conven-
tional TV. This reflects the relative abili-
ties of STV and free TV to acquire sports
programing. They state that with the
money available, the major contribution
of STV to sports programing would be
that of carrying heavyweight champion-
ship fights and blacked-out games (see
note 30 supra).

98. Finally, to the argument that STV
would siphon all present network conven-
tional programing from free TV, they
state that there are just too many such
programs to permit them to be absorbed
by the public’s recreational budget at a
rate higher than sponsors will pay for
their showing on free TV.

99. Other proponents of STV also pre-
sent their positions in this area. Telem-
eter says that STV will not siphon but
will show programs not now available to
free TV. Teleglobe says that free TV is
‘a giant and can’t be hurt, its revenues
having increased from $324 million in
1952 to about $2 billion in 1965. With 10
percent penetration, STV revenues would
only be about $500 million a year. Jer-
rold says that phonograph records and
tape recordings have not driven radio
out of business or decreased quality of
radio programing, nor have motion pic-
tures become extinet because of TV. Ac-
tually, in Jerrold’s view, pictures have
improved because of the competition of

television. Competition, it is said, should
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be assumed beneficial until a contrary
showing is made and the Government
should not inhibit competition for the
sake of preferring one kind of communi-
cations over another. Acorn says that if
STV programing is good enough it is
conceivable that free TV would try to
siphon it away—a siphoning in reverse.

100. Comments of opponents of STV.
Concerning the matter of audience si-
phoning, the Joint Committee says that
the trial gives no information because
with an average of 5.5 percent of sub-
seribers watching STV at any one time,
only 267 persons (5.5 percent of 4,851)
would be watching, and in a market with
a net weekly circulation of 800,000 there
would be little audience siphoning ef-
fect; and besides such an STV operation
would not long survive. However, they
argue, proponents foresee a 10 percent
to a 50 percent penetration for STV.
With such penetration in Hartford it
would mean anywhere from 80,000 to
400,000 subscribers for that market. But
if programing of a quantity and quality
were available to attract that many sub-
seribers, ie., to establish a successful
STV operation, what would the average
viewing time be? Hartford provides no
information about that. The Joint Com-
mittee points out that the Liston-Clay
fight attracted 82.6 percent of the sub-
seribers. With 80,000 to 400,000 subserib-
ers, they state, this would have had a dis-
astrous impact on free TV on the night
of the fight. AMST says that although
Zenith and Teco allege that audience
siphoning would amount to only one-half
of 1 percent of the audience available to
free TV, by far the greatest part of STV
programing would be shown at peak
viewing hours and it would therefore
have a critical impact at the very time
that free TV generates its largest adver-
tising revenues which sustain program-
ing in less profitable periods of the day.
Free TV relies on low cost-per-listener
economics and would be vulnerable to au-
dience losses. Moreover, AMST urges,
the success of STV depends on its ability
to penetrate the largest markets, as well
as the smaller ones, and the destructive
impact of STV through the larger mar-
kets would strike at the heart of free
TV.

101. Preempting by STV of time now
used for free TV is a matter toward
which ABC, NAB and the Joint Commit-
tee direct remarks. The latter party
states that the allegation of Zenith-Teco
that there would be 30-40 hours of STV
programing per week in any market and
that this would still leave ample time for
free TV overlooks the facts that the 30-
40 hours are in prime time and that
Zenith-Teco do not propose to limit STV
to multiple station markets. The Joint
Committee also questions the assump-
tion of a 30-40 hour limitation of STV
programing—a limitation based on the
restricted amount of box office program-
ing and limitations in the family recrea-
tional budget. NAB points out that
Zenith and Teco have said that stations
would be predominantly STV or free TV
because of such factors as prime time de-

mands by both types of programing. If

a station has STV programs on the air,
the time is taken away from nonsubserih-
ers. In most markets, even the use of one
station for STV would seriously restrict
the public choice among programs. The
concern of ABC about time preempting
is expressed somewhat differently. It
states that the Commission, recognizing
the number of free TV hours would be
reduced to some degree by STV, has pro-
posed a limitation on the number of
hours of STV broadcasting. In spite of
this, it is stated, hours of free TV will
be lost. There are relatively few markets
with four or more stations where the loss
would be less noticeable. To the extent
that existing network affiliates use prime
time for STV programs, network clear-
ances could be severely compromised,
This could be especially serious for ABC,
which has the fewest number of primary
affiliates and therefore has a greater
problem in obtaining clearances for its
programs. Failure of a significant num-
ber of stations to clear a program could
badly hurt ABC'’s position in satisfying
advertiser requirements, especially if the
lack of clearances occurred in some of
ABC’s key markets. It could spell the
difference between the retention or drop-
ping of a program. Nor do delayed
clearances help, because research has
shown that programs cleared on a de-
layed basis frequently do not have suffi-
cient audience to make them economi-
cally viable. Finally, ABC argues, the
demand for station time of competing
sources of entertainment which results in
nonclearance of. network programs ire-
quently leads stations to drop nctwqu
public affairs and other public service
programs. Preempting of station time
by STV programing would do this.

102. Several opponents state that the
Hartford trial failed to give information
about program siphoning. For example,
ABC says this is because it was such &
small operation that there wasn’t even &
remote possibility that it could compete
for the most popular programs pf net~
work television that are sold nationally.
CBS says that since the Hartford frial
was limited to 5,000 subscribers, rather
than 50,000 it originally contemplated as
a maximum, meaningful conclusions on
program diversion cannot be made. How-
ever, it is said, the trial established that
STV and free TV rely on the same pro-
gram sources, and if the Hartford busi:
ness projections are correct, STV would
have financial resources to siphon sig=
nificant amounts of quality programing
from free TV. Owners of box office pro-
grams now on free TV would invite offers
from both STV and free TV. »

103. The latter point—that STV and
free TV would compete for the same Dro-
grams—is made by many opponents. I
is variously argued that STV would‘catelt
to the same general audience fasies ag
free TV since the trial at Hartfor
showed that most of the programing
would consist of mass circulation enter-
tainment (movies and sports) ; that STV
would siphon off most of the popular fre(;
TV programs with a devastating 'effecf
on the latter service; that siphoning o7
top shows would result in news and PUI o
lic service programing (which involV
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substantial losses) vanishing from free
TV because of loss of financial earnings
from the lost shows; that a showing of
a program on STV dilutes the potential
free TV audience and vice versa; that
although talent, absent any contractual
limitation, could work for STV and free
TV, it cannot do so at the same time;
that if the talent is a performer he might
suffer the same problem of audience dilu-
tion as movies; that STV would bid away
selective mass appeal programs such as
the World Series and professional foot-
ball games since those involved would
have a choice of whether to use STV or
free TV and that in addition to siphon-
ing the most popular free TV programing
STV would siphon other programs as well
as producers, writers, and directors of
entire serials and specials.

104. Both ABC and CBS discuss selec-
tive program siphoning. ABC says that
CBS is paying $19 million for the right
to show the NFL football games and that
it appears that this is near the limit of
what free TV can pay. It states that
although it is difficult to estimate what
STV penetration would be nationally, if
only 15 million sets were tuned in to pro-
fessional football games at a cost of $1
for each game, over a 14-game season
revenues of $210 million would be ob-
tained—an amount which dwarfs the $19
million that CBS pays. Thus it is implied
that STV could outbid free TV for such
games.

105. Although questioning some of the
reasoning of Zenith and Teco underlying
the assumption that about $32 million
would be available to STV for procure-
ment of sports events (if there were 20
bercent penetration in the top 175 mar-
kets), CBS says that even assuming that
figure, the Zenith-Teco statement that
free TV spends about $50 million for
selected sports events so that STV could
presumably not outbid free TV for them
Is not correct. CBS maintains that STV
could concentrate its programing dollars
on the lion’s share of the major events
and thereby siphon them from free TV.

106. Finally, ABC argues that there is
no effective protection against siphoning.
It states that if STV is authorized on a
x}ationmde basis and siphoning' then de-
velops, the immense capital investments
and the establishment of viewing pat-
terns will make it difficult, if not impos-
sible, for the Commission to take effec~
tive regulatory action. ABC says that it
Was this sort of consideration that led
g, to urge the Commission to assert juris-

Iction over CATV. As to taking action
:‘°1“' to prevent siphoning by Commission
ST}I% Yl)t1 ;i asserted that the limitation of
i imx)‘- graming to box office attractions
Sk Is;igfg?flézznd in any event would
Drohlems and First Amendment

07. Reply comments of pro

: ponents.
Zenith and Teco reply to comments of
The S)p_ponents on siphoning as follows:
thougltl)llflstlCommittee argues that even
e ta ent might continue to work
o c¢ TV and STV, it could not do so
look;e t;‘ame time. This completely over-
W e fact that programs may be
et or filmed so that the artist need

berform the impossible task of being
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in two places at the same time. Recently
(citing an example), the same artist ap-
peared on CBS and NBC simultaneously.
The argument that if talent appears on
both STV and free TV it might dilute
its conventional TV audience by self-
competition (i.e., by siphoning part of
its free TV audience to STV) is poppy-
cock. .

108. They advert to the example of
ABC which stated that if 15 million STV
sets were tuned in to NFL football games
at a cost of $1 per television household,
then over a season of 14 games $210 mil-
lion would be generated so that STV
could siphon the games from free TV
because the latter medium can only af-
ford to pay $19 million for them. To this
they reply: The ratings of AFL and NFL
football games have averaged between
10 and 14. Therefore, if STV could
achieve the same rating by levying a
charge as was obtained when the pro-
grams were shown free, STV would need
a penetration of 100 to 150 million sub-
seribers in order to obtain revenues of
$15 million per week. But there are only
about 55 million sets in the country. It
is more reasonable to assume a 10 per-
cent STV penetration which would result
in about 5% million subscribers. At $1
per game and with a rating of 10, STV
would obtain $550,000 per week or $7,-
700,000 for the 14-week NFL season—an
amount far less than that which CBS
pays for the games.

109. As to the Joint Committee’s ques-
tioning of limitations in the family
budget that would serve as a brake on
preempting of time, the Joint Commit-
tee had stated that this limitation was
incapable of measurement. Zenith and
Teco reply: It is measurable and was
measured at Hartford. Thus, during the
first 2 years of the trial only 27 percent
of the feature films shown were first sub-
sequent run. Between October 1, 1965,
and September 30, 1966, 70 percent were
first subsequent run. However, the aver-
age weekly expenditure of subscribers
was about $1.20 in both situations. There-
fore, even with improved programing the
amount remains fairly constant and this
is proof that there is a family budget
limitation.

110. In response to arguments that
the trial was too small to give informa-
tion about siphoning they state that the
sample of 5,000 subscribers at Hartford
is about five times larger than the Niel-
sen sample for the whole counfry on
which free TV so heavily relies. It is
averred that it gave the data on which
estimates of potential may reliably be
drawn.

111. Zenith and Teco urge that con-
trary to hurting free TV by program si-
phoning, STV may well help free TV
because by helping to increase the total
box office returns (by adding to the
theater returns) it will make for a larger
total box office revenue and this in turn
will make for the production of more
and better quality feature films. They
state that this will help free TV because
although that service is apparently plac-
ing more reliance on feature films, the
fact is that the source is drying up. The
stimulus that STV will give to motion
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picture production will, according fto
them, help to alleviate the situation.

112. Finally, they observe that the
Commission stated that if nationwide
STV were authorized it would require
STV licensees to furnish it with con-
tinuing information so that it might take
steps to control siphoning if it should ap-
pear to be developing. (Supra note 35.)

113. Telemeter also voices the argu-
ment that STV will stimulate more and
better motion pictures by increasing box
office revenues. It points to the fact that
only a small percentage of the population
sees any particular film (see par. 53
supra) in the theater, and home view-
ing of current films would add to this
number. In addition, it states, millions
will still wait for the film to be shown
eventually on free TV. Hartford and
Etobicoke, Telemeter urges, show that
STV and free TV can exist side by side
with the latter taking up the interest and
attention of viewers 95 percent of the
time. STV will be a supplement to the
more extensive free programing.

114. Reply comments of opponents.
The reply comments of opponents gen-
erally do not direct themselves to specific
points concerning siphoning, but gen-
erally reiterate previous arguments. The
most emphatic voice is perhaps that of
ABC which emphasizes that it is errone-
ous to argue that the public will not pay
for what it can see free. There are many
programs—films, World Series, profes-
sional football games—that would com-
mand a price if not ayailable on free TV.
Thus, ABC argues, if such programs were
siphoned to STV, it would not be a ques-
tion of paying versus seeing the program
free, it would be a question of paying or
not seeing the program at all.

115. Oral argument. In oral argument,
many arguments concerning audience
diversion, preempting of time, and pro-
gram and talent siphoning are presented
that were either previously made in this
proceeding or made in slightly different
form. Some are conjectural. Some ex-
aggerate, misconstrue, quote out of con-
text, or overlook parts of the proposed
fourth report and order drafted by the
Subscription Television Committee. Such
material is not repeated here. Several
points, however, should be mentioned.

116. First, opponents urge that to per-
mit STV under the rules proposed by the
Subscription Television Committee (dim-
iting STC to five-station communities
and to only one station per community)
would have an adverse impact on con-
ventional UHF television stations. Thus,
for example, the Joint Committee says
that in cities with four stations with
three of them network affiliated, the in-
dependent station can count on only a
small fraction of the audience. Hence,
it is urged, the affiliated stations, since
they have the majority of the viewers,
might be able to withstand the audience
diversion of STV, but the independent
station (which they appear to indicate
might well be a UHF station), with ifs
much smaller audience, would be more
seriously affected. They then go on to say
that it was just such a harmful effect on

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19118

UHEF stations which formed the basis for
adoption of CATV rules pertaining to the
importation of distant signals to the
larger markets.

117. Second, AMST refers to the rule
proposed by the Subscription Television
Committee that would have permitted
feature films to be presented on STV
only if shown within less than 2 years
after their theater release, or after more
than 10 years. They state, relying on a
Variety (July 26, 1967) listing of feature
films to be shown by the three networks
during the 1967-68 season, that under
such a rule about 20 percent of the films
listed would be available for STV be-
cause less than 2 years of age, and about
12 percent would be available to STV
because they were more than 10 years
old. This, they say, means that “given
the potential revenues of STV, STV
could consistently outbid free television
in the competition” for such films. They
argue that the proposed rules would thus
permit about one third of the feature
films available to free TV to be siphoned
to STV.

118. Third, AMST gives a rather de-
tailed argument attempting to show
that STV could generate enough reve-
nues to have an adverse impact on free
TV..Briefly, the argument holds that
‘“while there is no present public inter-
est in or demand for STV, once estab-
lished it would create and generate its
own demand by siphoning programs that
were available free of charge and ‘snow-
ball’ until it destroys free television.”
It is averred that STV could start this
snowballing even “with relatively little
penetration” at the beginning for the
following reasons: The national average
station rate for prime time is $3 per
minute per 1,000 homes. Thus, a program
an hour in length delivering 100,000
homes and having 16 commercial min-
utes would, on the average, produce
$4,800. On the other hand, if a beginning
STV station only had 5,000 or 6,000 sub-
scribers viewing a program an hour in
length for $1, it could outbid free TV
for the program.

119. From this start, the argument
then presents figures and assumptions
designed to show how STV could even-
tually go on to dominate program pro-
curement both locally and nationally.
Thus, it says that assuming 20 percent
penetration into the markets where STV
could be authorized under the proposed
rules, and assuming $65 yearly program
revenue from each subscribing home,
total annual revenues would be $945 mil-
lion—close to half the $2.2 billion total
1966 broadcast revenues of the three TV
networks, their owned and operated sta-
tions, and all other commercial TV
stations in the country. Assuming that
35 percent of annual program revenue
goes for program purchases (they ques-
tion the 35 percent figure), STV would
have a potential of $190,750,000 available
yvearly for program purchases, an
amount that would allow them to
dominate program procurement.

120. Conclusions. We have given care-
ful consideration to the information sup-

plied by parties concerning the impact
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of STV on free TV and the related prob-
lems of audience diversion, preempting
of time, and siphoning of programs and
talent. As might have been expected, a
considerable amount of the information
is speculative. But this is not to say that
it has not been helpful in illuminating
various facets of the problems. As far
as actual facts are concerned, we are
left with those provided by the Hartford
trial.

121. About audience diversion, we
know that at any particular time the
average subscription audience was 5.5
percent of the subscribers, although some
programs, such as a heavyweight cham-
pionship fight, generated viewing among
82.6 percent of the subscribers; that
most of the programing was during
prime time; that the average subscriber
viewed STV about 2 hours per week,
viewed one program per week, and spent
$1.20 per week. In view of the fact that
the total number of subsecribers was
about 5,000 and in view of the foregoing
facts, audience diversion was minute.

122. About preempting of time we
know that on the average there were
about 30 hours of STV programing per
week.® We also know that the average
subsecriber paid $1.20 per week for pro-
grams whether 27 percent or 70 percent
of the feature films shown on STV were
first subsequent run.

123. About siphoning we know that all
of the programs shown at Hartford were
unavailable over free TV anywhere in
the Nation at the time that they were
shown. Thus there was no program or
talent siphoning.

124. The problem we face is that of
whether and to what extent the foregoing
facts form a reasonable basis for con-
clusions about the impact that nation-
wide STV would have on conventional
television service, and the related ques-
tions of audience diversion, preempting
of time, and program and talent siphon-
ing. Opponents state that they afford no
basis for meaningful predictions. Pro-
ponents aver the contrary. We are of the
opinion that the Hartford experience,
limited though it may have been, was
sufficient to supply information that can
serve as an adequate foundation for

% Thirty hours of programming per week
is the fact that we shall have to use in our
consideration of this topic with regard to
authorization of nationwide STV, Whether
there was actually preempting of 30 hours
per week in Hartford is open to question
because at the hearing prior to the grant of
the Hartford authorization RKO informed
the Commission that WHCT had been
operating at a loss and that if the grant
were not made it would discontinue opera-
tion of the station (30 F.C.C. 301, 307 (1961) ).
Had the station gone off the air, there
would have been no free programming over
it. Thus the trial not only provided STV
programing, but, since WHCT was required
to broadcast at least the minimal number of
hours of free programing required by the
rules for television stations, it added to the
amount of free programing in the market
instead of subtracting. The argument of
STV proponents, of course, is that nation-
wide STV would aid marginal or new stations
to do just that.

reasonable estimates about the future,
Nevertheless, as with any new and up-
tried service, there are imponderables®
Considering both the Hartford facts ang
the imponderables, we believe it is in
the public interest to establish a nation-
wide STV system with the regulatory
safeguards which we adopt today—
safeguards directed at program siphon-
ing and preempting of time.*

125. As to audience diversion, no rea-
sons have been presented to lead us to
expect that substantially more than an
average of 5.5 percent of subscribers will
be viewing STV at any particular time,
The constancy of the weekly program
expenditure per subscriber even with sub-
stantially more first-subsequent-run
films would indicate that this figure is
likely to remain the same regardless of
attractiveness of programs. If it be as-
sumed that every TV home in the Nation
would become an STV home, this would
mean that at any STV viewing time 55
percent of the television homes would be
watching STV. It is certainly question-
able whether such audience diversion and
possible loss of revenues that might go
along with it would impair the present
service.* However, in view of the fact
that we believe it to be highly unlikely
that there would be 100 percent penetra-
tion of STV throughout the country, it
appears reasonable to assume that audi-
ence diversion would be considerably less.
Even with as high as 50 percent penetra-
tion the audience diversion would only
be 2%; percent. In view of the foregoing,
and in view of the fact that the rules we
adopt limit STV for the present to com-
munities receiving five or more Grade 4
commercial TV signals, and limit STV
to one station in such communities
(which would further reduce the nation-
wide audience diversion), we see no cause
for concern. This is especially true be-
cause we shall also require STV licensees
to furnish the Commission on a continu-

% One imponderable, mentioned by the
Joint Committee, is the recent development
of CATV. That group urges that we should
defer action on authorization of STV untll
the impact of CATV on the present system i
known. We find this argument lacking in
merit, especially in view of the actions whici
we have taken by the adoption of rules to
govern integration of CATV into the present
television structure of the Nation. :

4 Topics such as whether interconnection
of STV operations should be prcvcnfed or
limited, whether STV should be limited 10
carrying certain kinds of programs, whether
STV system manufacturers or franchise
holders with franchises in more than one
market should be allowed to engage in STV
program procurement or supply, and 51!1111‘31’
problems relating to siphoning &are dli-
cussed in the subsequent portion oi this
document which treats of the 1ssue§ men-
tioned in paragraph 45(b) of the further
notice (see par. 25 supra).

‘t’LInd(v.ustr§rJ figures slilow that about 61 per
cent of TV homes are tuned in during prime
time. If 100 percent of TV homes were STV
subscribers and 5.6 percent were viewing Sdi-
in prime time this would mean audience
version of about 9 percent of the vie“;egl-
However, it must be remembered that nof =
STV viewers would have been watching ir
TV had they not been watching STV.
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ing basis with information that will show
trends with regard to audience siphoning,
preempting of time, and program and
talent siphoning (see par. 348). To the
extent that some STV programs Wl_nch
would result in very high subseriber
viewing (e.g., a Clay-Liston fight that
produced over 82 percent subscriber
viewing) might cause significant audi-
ence diversion, we would observe that
STV penetration of, say, 20 percent would
considerably reduce the magnitude of the
diversion. Moreover, such diversion would
probably be rare, for such highly attrac-
tive presentations are unusual. It could
pe mentioned, too, that when a “block-
puster” such as ‘“The Bridge on the River
Kwai,” mentiofied on many occasions in
the comments, was presented on free TV,
audience diversion from the other two
networks and from independent stations
was considerable. An answer to such di-
version might be better competing pro-
graming, which would be in the public
interest. As to the adverse impact of
audience diversion on UHF stations sug-
gested in paragraph 116, see paragraph
71(2) below.

126. Concerning preempting of free TV
time for the showing of STV programs,
we are inclined to agree with those who
state that if STV is not limited as to the
communities in which it may operate,
there might be considerable preempting
of time, especially in peak viewing hours.
Taking the figure of 30 hours per week
as about the maximum number of hours
which STV will show per week regardless
of the number of STV stations in a mar-
ket (as Zenith and Teco urge), and as-
suming, as Zenith and Teco mention, that
the average TV station operates about
115 to 120 hours per week, if an operating
station in a one-station market turned
to STV it could reduce the amount of free
programing by a fourth, and in prime
time could replace free TV entirely. In
a two-station market, in prime time the
free programing could be halved. Of
course, if STV were carried by new sta-
tions, any free programing (as well as
STV programing) would be additive un-~
less one were to argue that without STV
the new station would have carried all
free TV programing. On the other hand,
the argument could be made that without
STV the new station might never haye
gone on the air.

12~7‘ In connection with the last point,
Zenith and Teco state that the Hartford
tial indicates that there is a likelihood
that TV stations will be primarily STV
or free TV in their programing because
of the demands of prime time of either
serV}ce, because of the need of free TV
stations to maintain network clearances
&nd continuity of audience, and because
existing free TV stations, especially net-
Work affiliates, may deem it imprudent to
forsake bresent substantial profits for the
SDecqlatwe profits of STV. For this rea-
Son, it is observed that, to develop, STV
:‘_’m brobably have to turn to new sta-
lons, Suc_h stations, they urge, will not
Preempt time but will add new STV time
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plus conventional programing time to
the total available to the market.

128. Zenith and Teco say that the
limited supply of box office attractions
and the limitations on the family rec-
reational budget will serve as brakes so
that the number of free TV hours pres-
ently available to the public that could
be absorbed by STV could not be great.
However, it is clear (see par. 126 supra)
that although the number might not be
great the effect could be great in com-
munities with a limited number of tele-
vision stations. Moreover, Telemeter in-
forms us that at Etobicoke, on its three-
channel cable system, it carried 54%%
hours per week per channel for a total
of 163% hours per week for all channels,
and that viewing averaged a little under
4 hours per week. Although this Cana-
dian experience might not be typical, it
suggests the possibility that more than
30 hours of STV programing might be
available to preempt free TV time, but
not necessarily to divert audiences from
free TV. In view of these considerations,
and in view of our desire to assure an
adequate number of hours of free TV
service to the nation, the rule we adopt
today limits STV operations to commu-
nities within the Grade A contours of
five or more commercial television sta-
tions, and limits STV to only one station
in such communities. This, we believe,
will assure that those communities will
usually continue to receive the full three
network services plus that of an inde-
pendent station. In such communities,
the percentage of time preempted from
free TV would be minimal, and the ef-
fect of loss of free television programing,
even if all STV programing were in prime
time, would not be great. Moreover, to
the extent that a new fifth station broad-
casting STV programs is built in a four-
station community, as a consequence of

the anticipated revenues from STV

broadcasting, the effect would be to add
new free TV programing that would
otherwise have been unavailable, since
our new rules will require STV stations
to carry at least a minimum of conven-
tional programing.

129. Program and talent siphoning, as
we have stated, did not occur at Hart-
ford. Whether it would occur if STV
is authorized on a nationwide scale and
were not limited by Commission regula-
tion is one of the most hotly contested
points in this proceeding. It is one of the
imponderables to which we referred.
Most arguments on the topic of program
siphoning we find too speculative to
influence the action which we take here.
Among them we would include that of
AMST set forth in paragraphs 118 and
119. To illustrate the speculation and as-
sumptions of the AMST argument, we
note the following: (1) It assumes the
national average rate for prime time, but
the rules suggested by the Subscription
Television Committee, which we adopt,
would usually limit STV to markets
where the rates would be higher. Thus
the figure of $4,800 in the example given
is too low. (2) It assumes that the 1-hour
program over STV would bring $1, but
most of the programing may well be
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feature films, they last close to 2 hours,
and the average price for them at Hart-
ford was $1.03. The average overall
charge per hour for all kinds of pro-
graming was 59 cents. Hence the rev-
enues for an hour’s viewing on STV
might be half their figure. (3) It as-
sumes 20 percent penetration. As we state
in paragraph 168, this could be too great
a figure. (4) It gives the predicted
amount of money that would be avail-
able for purchase of STV programing
($190,750,000), but it fails to state the
amount spent by the networks and all
of the commercial TV stations. In this
connection, attention is invited to the
figures given in the fourth quoted para-
graph appearing in paragraph 95 above
which suggest that the amount spent
by the latter might well be upwards of
five times more than the amount AMST
says would be available to STV for pro-
gram procurement. (5) It implies that
the STV operation has 5,000 to 6,000
subscribers and that they would all be
viewing the 1-hour program. However,
we have noted that at any one time only
about 5.5 percent of STV subscribers are
likely to be viewing STV. Therefore, we
could only expect from 275 to 330 to be
viewing the hypothetical program. To
have 5,000 or 6,000 viewing, we would
have to assume that the STV station
had from roughly 91,000 to 109,000 sub-
sceribers. All of the foregoing, it appears,
tends to invalidate the AMST argument
that from small beginnings STV could
proceed forthwith to outbid free TV.

130. Of the various arguments raised
by STV opponents, we find that of so-
called selective program siphoning most
persuasive. It is at least conceivable that
a successful nationwide STV system,
even though possibly not having as much
money as free TV to spend for program
product, could, by directing its purchases
at select programs, e.g., the World Series
or professional football games, take them
from free TV and require the huge audi-
ences of those programs to pay to see
them or not see them at all. We would
not consider this to be in the public in~
terest. Zenith and Teco, in discussing
the charge that STV would siphon from
free TV programs with high ratings, say
that it is tortured reasoning to assume
that people will pay to see siphoned pro-
grams on STV when there are programs
of the same conventional type which
could be seen on free TV. We disagree.
In a different context, in refuting an ar-
gument of STV opponents, we said that
a viewer wishing to see a heavyweight
boxing match will not be satisfied with
a tennis match. The same reasoning ap-
plies against the views of Zenith and
Teco here. If a viewer wishes to see a
particular program and that program ap-
pears on STV and not on free TV, he may
not be satisfied by viewing other pro-
grams of the same general type on free
TV.

131. The rule which we adopt, and
which is discussed more fully in para-
graphs 285-338 below, will serve to pre-
vent, or greatly limit, selective program
siphoning. First, that rule requires that
feature films shown on STV shall not
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have been given general release in the-
aters more than 2 years before STV
showing. In other words, to the extent
that STV shows feature films (and both
Hartford and Etobicoke suggest that
they will constitute much of STV pro-
graming) they must be current films. It
appears that such motion pictures infre-
quently find their way to free TV (see
par. 64), and it does not appear that, in
the light of box office economics of mo-
tion picture production, they may gen-
erally do so in the foreseeable future.
Thus the older films, which are usually
the ones shown on free TV, cannot be
shown on STV and there can be no com-
petition between the two services with
resulting siphoning to STV of that kind
of programing—a -kind, incidentally,
which opponents seem to indicate is of
growing importance to free TV. Two ex-
ceptions to the requirement that films
shown on STV must be current are the
following: (1) The rule will permit STV
stations to televise up to 12 feature films
per year which had general release over
10 years before STV showing. STV sta-
tions may not choose to show that many
old films. In any event, even if they do,
this could be expected to constitute a
very small percentage of all feature films
shown per year by an STV station (see
par. 59) and any siphoning would be
minimal. In this regard, we note that
AMST (par. 117) states that about 12
percent of the feature films to be shown
on free TV in the 1967-68 season would
be over 10 years old. Our calculations at
the end of that season show less than 6
percent to have been of that age. During
the first 6 weeks of the 1968-69 season,
none were that old. (2) The rule permits
STV showing of films from 2 to 10 years
old that have been offered to and re-
fused by free TV, or that the owner of
the television rights will not permit to be
shown on free TV (for reasons mentioned
in par. 287 infra). It is clear that use of
such films by STV will not siphon them
from conventional felevision.

132. Second, the rule will also require
that sports programs shown by STV in
a community shall not have been shown
on free television in that community on
a regular basis within the last 2 years.
Thus, for example, the World Series,
having been on free TV in October 1964
could not be shown on STV in October
1965. This rule, we believe, will serve
effectively to prevent siphoning of key
sporting events that might prove desir-
able to STV entrepreneurs, and assure
the continued free viewing of programs
of that kind now being seen free. It will,
however, permit STV to show programs
such as ‘“blacked-out” games that pres-
ently do not appear on conventional tele-
vision. Details of this rule are discussed
in pars. 288-305 below. Finally, the rule
will not permit STV to show programs
common in free TV in which continuing
characters are presented from week to
week in a series using a common setting
or central program concept. This type of
programing constitutes a not inconsider-
able portion of free TV programing.

133. In view of the indications that
STV programing will consist mainly of
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feature films and sports events, we be-
lieve that the new rules will assure that,
with regard to the major part of STV
programing, there will be little or no
siphoning. The restriction on week-to-
week series should further prevent such
effects. Admittedly, it is conceivable that
this still leaves some types of programs
open to siphoning, e.g., specials, and
perhaps a few feature films less than 2
years and more than 10 years old, but
we believe that these rules represent the
extent to which we should regulate at
this time. As we have stated (par. 90),
although we ‘consider the preservation
of conventional television service and the
continued availability of free programs
to be important, we also believe that the
competition between STV and free TV
could result in improved and more varied
programing for both services. We believe
that the rules we adopt, in the light of
the information now before us, strike a
desirable balance in this area, We shall,
of course, as stated in paragraph 125,
confinue to watch closely the develop-
ment of the infant STV industry to de-
tect any trends with regard to siphoning.

Other information, such as (1) modus
operandi of the service; (2) the technical
performance of the systems; (3) the na-
ture of the programs offered; (4) the
methods to be employed; (5) the role of
participating broadcast station licensees;
(6) the possible monopolistic features of
STV. 134. (1) Modus operandi of the
service; (4) the methods to be employed;
(5) the role of participating broadcast
station licensees.” Since these three items
are closely interrelated, they will be dis-
cussed together. Zenith and Teco say
that there are three functional organiza-
tions in the operation of STV service:
(1) A local franchise organization to
scramble programs for stations; to pro-
vide for the installation, servicing and
maintenance of unscrambling devices at-
tached to television sets of subscribers;
to provide information to subscribers so
that they will know how to adjust the
unscrambling device to obtain desired
programs; and to collect and disburse
revenues obtained from subscribers. (2)
A TV station licensee over whose facili-
ties the STV programs are broadcast. (3)
Program sources which supply programs
directly to broadcasters.

135. At the Hartford trial, they state,
RKO General, Inc.,. was the franchise
holder, and its subsidiary, RKO Phone-
vision Co., was the licensee of WHCT
over the facilities of which the STV pro-
grams were transmitted. We are in-
formed that programs were obtained by
WHCT in a manner comparable to that
now used by conventional TV stations in
obtaining programs from networks, syn-
dicators, and other sources. Programs
were obtained from many sources (more
than 50 sources during the first 2 years of
the trial), it is said, such as motion pic-
ture producers and distributors, sports
promoters, producers of plays, and the
like.

1 Additional information about these sub-
jects appears in Appendix B attached hereto.

136. Zenith and Teco assert that there
appears to be no business or public in-
terest reason why there should not he 3
close ownership relationship between the
franchise holder and the station licensee
as was the case in Hartford. They also
express the opinion that probably in some
markets there will be instances in which
the two have little or no ownership re.
lationship. One possible reason for this
they say, is that it takes a substantial
investment to operate an STV franchise
system and some stations could not meet
this burden alone. However, they urge
that so long as the franchise holder is
required to supply STV service to all sta-
tions in a market authorized to carry on
STV operations, it would appear to make
no difference whether the franchise hold-
er is owned entirely by nonbroadcasters,
or by one or more TV stations in a
market.”

137. During the trial, it is said, it be-
came apparent that any of three possible
methods of arranging for programs
might be used: (1) The licensee, the
franchise holder, and the program dis-
tributor might agree among themselves
upon a division of fixed percentages of
gross. (2) The licensee and franchise
holder might join together in a coopera-
tive effort to obtain programs from dis-
tributors, with revenues in excess of the
program costs being divided on a hasis
agreed to by the licensee and franchise
holder. (3) The franchise holder might
supply the programs and buy time from
the station at a so-called subscription
card rate to broadeast them, in much the
same manner as networks and affiliates
now operate. This approach, they state,
might be used particularly when nation-
wide STV is getting underway in order
to induce investors to build new TV sta-
tions for the showing of STV programs.

138. We are told that at Hartford the
licensee of WHCT had control over the
selection of STV programs, the times at
which they were to be broadcast, angi the
charges to be made for them. (This, of
course, was in accordance with the pro-
visions of the third report under which
the trial was authorized.) Zenith and
Teco express the opinion that as a matter
of business policy, as well as regulatory
policy, these functions should always b
the primary responsibility of the licensee.

139. (2) The technical performance of
the systems. The Hartford trial, Zenitl
and Teco state, established that the sys-
tem could meet the technical, require
ments of the third report, namely: (@)
The operation must not cause interfer-
ence, either within or without the fre-
quency employed, to any greater extent
than is permissible under the present
rules and standards of the Commission:
(b) The operation must not cause per-
ceptible degradation in the quality of
video or audio signals on any receivers
during either a subsecription program ora

nonsubscription program.

This argument is based on the assump
tion that more than one STV operation “‘?um
be permitted in a market. It is xrmlem“
since the rules adopted herein permit 0%
one STV operation in a community.
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140. In addition, it is related that the
trial established that the Phonevision de-
coder (unscrambler) could be installed
on all makes and models of TV sets if the
sets were in good operating condition;
that the system provides adequate pro-
tection against reception by nonsub-
seribers; that it funections to permit an
gecurate allocation of per-program
charges to the individual programs, the
monthly billing reflecting not only the
total amount due for programs but the
amount for individual programs; that
a credit system will work and is accepted
by~the public; and that Phonevision
equipment will funection satisfactorily
with & minimum of service calls, home
service calls having averaged 89 cents per
subscriber per year.

141, Zenith and Teco mention that, as
a result of the Hartford experience, a
new model decoder is being production-
engineered that will accommodate color
as well as monochrome, that can be con-
nected to the antenna terminals of the
set instead of to the inside wiring, that
simplifies the billing function of the new
decoder so as to reduce cost and facili-
tate operations on the part of the sub-
seriber, and that has circuitry changes
designed to reduce cost and further im-
prove reliability.

142. In connection with the foregoing
statements, Motorola says that' it has
studied the Zenith and Telemeter pro-
posals (presumably the deseriptions of
those systems submitted in response to
tl}e further notice) and that both vary
Widely from any system used in prior
field tests, It is averred that the Hart-
ford field test “involved a totally differ-
ent concept and the field test results can
hgve no meaningful bearing on the tech-
nical aspects of the proposed systems.”
A similar statement is made with regard
to the system used by Telemeter in Can-
ada (which was a cable system) and
the proposal (for an over-the-air sys-
tem)' submitted by Telemeter in this pro-
ceeding. These statements are followed
by a Suggestion of Motorola that further
field testing is therefore needed before
STV can be authorized.

143, To this Zenith and Teco repl;
that the decoder used at Hartford opgrs-’
ated in conjunction with certain parts
of the subscriber’s television set to un-
Scramble the signal, whereas the new
Proposal uses the same unscrambling
Principle but does the unserambling in-
dependently of the set, and sends the
unserambled signal directly to the an-
tenna, terminals of the subscriber’s set.
They further state—

(1) that the television broadcast signals
;!:g"Zenith scrambling apparatus use%l in
s ord during the past 4 years were and

ee.\:ac?ly the same as those to be used with
July 1;«35\\ Zenith decoder described in our
R df 15.966, technical submission in this
mef ng; (2) that the decoding functions
Ham.omed by the apparatus under test in
g rc(li are the same as those accomplished
mm’Se ecoding apparatus described in Ze-
T 1<1:urrent: technical submission; and (3)
il e Hartford test of these signals and
decodlecuveness of Zenith’s scrambling and
o Ng processes involved several thou~
voms of hours in a field test operation in-

1g thousands of homes, Thus the Hart-
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ford operation provided a greater quantity
and quality of field testing of the proposed
Zenith concept in actual commercial use
than any comparable type of service has ever
before had. Therefore, Motorola's conclusions
with respect to field testing of the Zenith
concepts are totally unfounded.

144. (3) The nature of the programs
offered. This has been fully discussed in
relation to the question of whether STV
can offer a beneficial supplement of free
TV programing and will not be treated
here.

145. (6) The possible monopolistic fea-
tures of STV. Zenith and Teco state that
the Hartford trial has established that
there are no inherent monopolistic fea-
tures arising from STV operations. They
do not urge that the Commission select
Phonevision equipment as the only sys-
tem to be used for nationwide STV. On
the contrary, they suggest that the Com-
mission adopt general standards that will
permit the use of multiple systems, and
that will result in competition. They do,
however, admit that it is unlikely that,
as a practical matter, there will be more
than one over-the-air STV system in any
single community (were we to permit
more than one such operation), although
there may be competition within a com-
munity between cable and over-the-air
STV. But within a community, Phone-
vision could be used with color or mono-
chrome sets, UHF or VHF, and could
serve more than one station authorized
by the Commission to conduct STV oper-
ations, This, they point out, would be
under the regulatory control of the
Commission.

146. As to programing, they aver the
following: There are already in existence
numerous producers and distributors of
programs of all kinds from which STV
may draw. During the Hartford trial,
there was no centralized distribution
control over the programs chosen for
STV broadecast. RKO was free to nego-
tiate with any program supplier for

whatever programs it desired on what- 5
ever terms it worked out. Ninety percent

of the STV programs shown at the trial
were obtained on the basis of RKO’s pay-
ing the program supplier a fixed percent-
age of the program revenues obtained
from subscribers. In a relatively small
number of cases, e.g., a Broadway play,
it was necessary to pay cash acquisition
costs. If requested by RKO, Teco usually
provided such funds to RKO in return
for receiving a certain percentage of the
subsecription fees received for the pro-
gram. It is emphasized that this aid was
not given until RKO had negotiated for
the program and requested Teco aid. On
occasion, and at the request of RKO,
Zenith sometimes stepped in to facilitate
negotiations for programs, but this was
usually by way of using its personal con-
tacts. Zenith also furnished some finan-
cial assistance to Teco to aid it in obtain-
ing programing as mentioned above.
Zenith states that it does not intend to
continue supplying such assistance if
STV is operating on a nationwide basis,
and it also does not intend to engage in
the distribution or production of pro-
grams for STV.

147. It is claimed that comments filed
in this proceeding in 1955 alleged that
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Zenith and Teco would exercise confrol
over the distribution and selection of
STV programs whereas such has not
been the case. These two parties state
that because of legal and business rea-
sons they could not enter into any
arrangement or tie-in with local fran-
chise holders giving any program sup-
plier the exclusive use of Phonevision
facilities. If nationwide STV is author-
ized, they say, Teco will serve two func-
tions: (1) Granting local franchises and
promoting the use of Phonevision equip-
ment, (2) Possibly assisting in obtain-
ing programs for STV, but such assist-
ance will not tie in with its arrangements
with local franchise holders, or with the
arrangements that such franchise hold-
ers may have with station licensees, so
as to give Teco an exclusive position
with regard to any other program sup-
plier.

148. The comments of Zenith and
Teco on this subject end with'a state-
ment that monopolistic conditions in any
business result from either the intent of
parties involved or natural economic
forces. These two parties aver that they
have no intent to gain monopolistic con-
trol over STV in the United States. With
regard to station owners, they say, there
can be no monopoly because of the Com-
mission’s multiple ownership rules. While
the natural economic forces that might
make for monopoly are difficult to fore-
see, they state that under the operating
proposals which they make there does
not appear to be “any immediate or rea-
sonable prospect of monopolistic evils
which would require governmental reg-
ulatory action. If, after the full play of
the natural forces of competition, a con-
dition now unforeseen should arise at
some time in the future which would in-
dicate any trend toward monopoly detri-
mental to the public, the Commission can
always exert its present regulatory power
to eliminate any antitrust problems that
may possibly arise.”

149. Combining its comments on the
modus operandi, methods to be em-
ployed, and possible monopolistic fea-
tures of STV, Telemeter takes issue with
some of the views expressed by Zenith
and Teco. The position of Telemeter fol-
lows, nearly all of it being best expressed
in its own words.

150. There is only one STV operation
in the United States today—that at Hart-_
ford which numbers but a small minority
of the community as subscribers, and
they only spend about 5 percent of their
time viewing STV.

The fact is that subscription television is
not even an infant industry. Its opponents
have attempted, by raising false issues, to
stifle it before it can be born. Any regula-
tions which the Commission makes at this
time should recognize the essential truth of
this statement.

The elements of a subscription television
industry have not yet emerged in any clear-
cut form. There are no subscription television
programming companies, syndicators, main-
tenance companies or other needed compo-
nents. The elements of the existing structure
which constitutes commercial broadcasting,
or which constitutes the motion picture pro-
duction, distribution and exhibition indus-
iry, do not yet exist. The Commission must

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19122

therefore proceed with caution in adopting
rules to regulate an industry whose essential
character has not yet begun to emerge, lest
its natural and successful growth be unduly
restricted and inhibited.

The subscription television business, re-
gardless of the form which it will ultimately
assume, will have at its core today the sub-
scription television eéntrepreneur. He is the
man, or the corporation, which must bring
all of the elements required for successful
subscription television into existence. At
some time in the future, after the business
has been started, there will be producers,
maintenance firms, syndiecators, broadcasters,
and others, but these elements do not exist
today. It serves no useful purpose, there-
fore, to talk about separating the compo-
nents and establishing regulations to govern
their relationships. If a single firm is not al-
lowed to start a total subscription television
business including everything from the pro-
duction of entertainment through its broad-
casting, through its sale to the publiec,
through installation of decoders, and through
the collection of money, and every other
aspect of the enterprise, subscription tele-
vision is unlikely to come into existence.

Subscription television, in its present stat-
ure, is analogous to the motion picture in-
dustry in its beginnings. A motion picture
theatre, like any other theatre, is an en-
closure containing means for exhibiting en-
tertainment for which the patron must pay.
The enclosure of a theatre may be analogized
to the scrambling and unscrambling means
of the broadcast subscription television sys-
tem, and the box office to its credit or cash
charging system. The projection equipment
constitutes a means of communicating the
entertainment on films to the publie, and is
analogous to the transmitting equipment of
a broadcast. The theatre owner picks his
programs and determines the timing and
duration of their exhibition and their pric-
ing, incidentally on the basis of his knowl-
edge of his market.

In the early days of motion pictures, ex-
hibitors would not go to the expense of
building theatres because there was no enter-
tainment available to be shown in them.
Therefore, in order to get the industry under
way, a natural identity developed between
producers, distributors, and exhibitors. This
identify was an absolute necessity if the in-
dustry was to come into existence.

At this stage in the development of sub-
scription television, no company (which is
truly independent) is going to invest in
decoders if it does not control broadcast fa-
cilities, and if it is not able to assure itself
that it will be able to make its own efforts
to obtain programing by every means phys-
ically available * * *, The problem of the
infant subscription television industry is
that even where entertainment is available,
it has been withheld, so that it is naive
to assume that a subscription television op-
erator, at this stage, can sit in his office and
expect purveyors of entertainment of top
quality to come to him.

Furthermore, in view of the obvious and
manifest hostility of existing media toward
subscription television, it is equally naive to
suppose that commercial broadcasters in sig-
nificant numbers will approach a detached
subscription television operator—without his
own broadcast facilities—for the privilege of
showing an occasional subscription television
program. If subscription television is to de-

velop, it is Telemeter's considered judgment
that it will have to be started by those in
full control of every aspect of the subscrip-
tion television business with no, or exceed-
ingly few, limitations upon their ability to
solve the multifarious problems which experi-
ence has shown they cannot avoid.
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151. The Joint Committee directs
comments at another aspect of the ques-
tion of monopoly in its reply comments.
It states that STV proponents hold that
the Commission cannot regulate STV
rates to be charged subscribers. However,
the Joint Committee says, it would be
singular for the Congress to have in-
tended that broadcast frequencies could
be used for STV without at the same
time having provided power to regulate
rates to prevent rate gouging. It is for
this reason, it is stated, that the Com-
mission has no authority to authorize
STV.

152. The Joint Committee then goes
on to say that if, as Zenith and Teco
state, it is unlikely that there will be
more than one STV system in any single
market, then such an STV station would
have a monopoly over STV in that com-
munity, and it would be unconscionable
for the Commission to permit such a sit-
uation to exist without having the power
to regulate charges. It would be an abdi-
cation of Commission responsibility, it
is argued, to permit STV operators to use
the frequencies and charge subscribers
without clear congressional authority to
regulate rates and without even consid-
ering or deciding whether the Commis-
sion already possesses such authority.
The Joint Committee also refers to the
comments of ADA, a group that favors
STV, which indicate that STV should be
regulated as a common carrier.

153. Conclusions. In paragraph 25
above, we indicated that we would first
consider comments concerning the ques-
tion of whether an STV service should be
established, and that we would then turn
to consideration of 15 issues of impor-
tance in determining what the pattern of
regulation of such a service should be.
We mentioned that comments concern-
ing the broad question of whether to
establish the service fell into five cate-
gories. The first four have been fully
treated above. As to the fifth—concern-
ing modus operandi, monopoly, and

other matters—the immediately preced--

ing paragraphs contain pertinent in-
formation and views thereon supplied by
the parties. Since the topics in the fifth
category are closely related to some of
the 15 issues, in the interest of effi-
cient presentation we shall evaluate the
information and views about them and
state our conclusions thereon in the
course of treating the 15 issues to
which we now turn our attention.

FIFTEEN REGULATORY ISSUES

154, In the following paragraphs, the
issues are stated verbatim as they ap-
peared in the further notice, and are
followed by a discussion thereof.*

(1) Whether subscription television
should be limited to communities receiv-
ing @ minimum number of television sig-

“1TIn addition to inviting comments on the
issues, the further notice asked for com-
ments on rules proposed in Appendix C
attached thereto. For convenient reference,
that Appendix is also attached hereto as
Appendix C.

nals, e.g., whether it shoulld be limiled 1
stations the principal communities of
which are within the Grade A con tours of
at least four commercial television stg.
tions (including that of party DToposing
to broadcast subscription programing)
or whether it should not be so limited byt
should, in communities not lying within
four commercial Grade A contours, be
restricted to a more limited scope, espe-
cially as to hours of operation, than
those in four-service communities. (See
limitation proposed in §73.643(d) of
Appendiz C.) 155. This issue may be
divided into two parts: (1) Whether STV
should be limited to communities re-
ceiving a minimum number of TV sig-
nals, and (2) whether, if there is no
such limitation, there should be a limita-
tion as to hours of operation of STV
stations. Our discussion here will be re-
stricted to the former. The latter may
more properly be dealt with under Issue
(2) below which has to do with the gen-
eral topic of hours of operation of STV
stations. Both parts of the issue, of
course, underscore our CONCern Over pos-
sible reduction of free TV hours and
services available to the public in com-
munities where STV operates.

156. Some proponents of STV urge
that the service be permitted to operate
in any community, regardless of the
number of TV signals which it receives.
Telemeter, for example, states that STV
has a potential for usefulness under
varying situations in different sizes and
types of markets. Thus, in marginal com-
munities it might form the financial
basis for building a station that would
otherwise not be built. In large commu-
nities with three network services it
might provide the basis for the develop-
ment of a viable UHF competitor. Kaiser
makes a similar point, stating that
“[t1his is particularly true in markets
such as Los Angeles, where the number
of competing stations is large enough to
strain the advertiser-supported system’s
ability to provide financial and program-
ing support.” :

157. Zenith and Teco hold the View
that section 307(b) of the Act, which re-
quires the Commission to make a fail,
efficient and equitable distribution of
broadcast service among the severn
“communities,” dictates the conclusion
that STV should be made available foall
communities where there is a demand
for it. In this connection, they mention
that if STV could bring about the con®
struction of a first TV station for a com-
munity, they would find it difficult 0
think of any public interest consideré-
tions that would justify not permitiing
the building of such a station. Along the
same lines, Teleglobe says that it believes
that among the principal objectives 0
STV is that of aiding UHF broadcasters
in their struggle to survive, and a h““‘,“;;
tion of STV to, for example, markes
with two or more stations would dcfealf
that objective. Zenith, Teco, Telemeleh
ACTS, and Trige-Vaughn suggest they
questions of whether STV operations
should be permitted in a particular com
munity would best be handled on al a
hoc basis.
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158. ACLU urges that STV operations
diould be permitted in any market. Its
views are founded on its interest in ad-
vancing diversity of expression (which
it regards as an application of the first
amendment) by way of over-the-air
broadcasting. It believes that by provid-
ing new and different programing STV
can increase diversity. If it is not limited
to particular markets, there will be open
competition that will also enhance di-
versity, ACLU states. ADA also believes
that STV should be permitted in all mar-
kets. ACLU and ADA have additional
views which are related to this belief, but
they more properly belong with a dis-
cussion of hours of operation discussed
under Issue (2) below and will be treated
there. ;

159. ABC, as previously mentioned, op-
poses STV. However, in the event that
the Commission should decide to au-
thorize such a service, it offers its views
on the various issues, It believes that
this and the following three issues are
related to the question of what rules are
necessary to protect the existing struc-
fure of conventional commercial tele-
vision. It states that—

[u]ntil the impact of pay-TV operations
upon the free television structure can be
assessed, 1t would not appear meaningful to
adopt restrictive rules which, at this junc-
ture, are necessarily somewhat arbitrary. If
the Commission elects to go forward with
authorization for pay-TV, ABC urges that
it adopt no rules at this time with respect to
[this matfer] * * * If, based upon mean-
ingful experience with pay-TV, it appears
that rules of some kind should be adopted,
further rule making proceedings are available
{0 the Commission,

ABC adds, however, that the Commission
should make it clear that STV is not in-
tended to disrupt the existing structure
of free TV, including network service,
and th_at it should place STV proponents
on notice that the fact that no restrictive
rules are adopted does not mean that
they might not be at some future date if
found to be necessary to preserve that

structure,
_160. As opposed to the aforementioned
Views that there be no limitation in re-
gard to the communities in which STV
may operate, both proponents and op-
bonents suggest the contrary. Thus,
Acorn, a proponent, believes that STV
should not; deprive anyone of free TV
Klat he now has, and therefore thinks
mad_vxsable to allow STV operations
over gglsting stations in one-station com-
mungt.xes. The more stations in a com-
Munity, the less the effect of STV broad-
casting over one of them would be, Acorn
states. On the other hand, it sees no
:eason arbitrarily to restrict STV only
13 the larger markets since in some cases
) Would appear that STV would not un-
Sg]mme free TV service. Wherever pos-
e, Acqrn_ deems it best to conduct
this c%}:ﬁ:iatégrlxs :ger new stations, for
Offeclommunit ;’ d to the TV service

161, Munn and Chase, also propon

iatleij of the view that STV sho%ldpbe%lmts-:
Gind to communities that have three
€ A commereial signals in addition
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to that of the STV stations, so that there
will be three network services available.
Of the same view is the Joint Committee
which urges that, if STV is to be per-
mitted, it should be limited to communi-
ties within the Grade A contours of at
least four commercial TV stations, for
this would be consistent with the goal
of the Commission to promote parity
among the networks. It was this policy
which underlay the conditions of the
third report, it is said, and the Hartford
trial provides no basis for changing that
policy. However, the Joint Committee
would superimpose on such a rule the
additional requirement that, if a market
is one of the top 100, there be a hearing
to determine whether it is in the public
interest, and, specifically, consistent
with the establishment and healthy
maintenance of free TV service in the
area, to permit STV therein—a require-
ment not unlike that used in CATV pro-
posals to extend the signals of TV sta-
tions beyond their Grade B contours into
one of the top 100 markets. The Joint
Committee argues that such a require-
ment exists for CATV in spite of the
voluminous information available about
CATV which was prepared by Drs. Seiden
and Fisher, the National Community
Television Association, CBS, and AMST,
so that a fortiori there should be such a
hearing requirement for STV about
which much less is known.

162. AMST, in discussing this as well
as other issues, says that the very fact
that the issues have been posed recog-
nizes rather than cures the incompati-
bility of STV and free TV. With regard
to this issue it argues that to restrict
STV to the largest markets will not pre-
vent the preempting of free time from
free TV and that in such markets more
people would be deprived of this time.
MecClendon expresses the view that STV
should not be permitted over VHF sta-
tions in multiple-station markets having
at least one UHF or one independent
VHF station if those VHF stations
broadecast one of more hours of network
programing during prime time. This, it
is suggested, would correct the economic
imbalance between UHF and VHF
stations.

163. Conclusions. Because we believe
that STV can furnish a beneficial sup-
plement to the programing of free TV
and that it might well provide a whole-
some stimulation that would improve
free TV and the overall programing
available to the public, we believe that
it should be authorized. However, as in-

-dicated in previous portions of this

document, although the Hartford trial
did furnish information that has proved
helpful in making reasonable estimates
of the future, its proscribed nature has
left numerous areas about which we are
legitimately concerned. Until we know
more about how STV will develop on a
nationwide scale, we feel it best to pro-
ceed with caution. For this reason, the
rules which we adopt are designed to
strike a reasonable balance that will not
hamstring the development of the new
service and yet will provide safeguards
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against occurrence of events that
might be contrary to the public interest.

164. One area of concern is that of the
preempting of time by STV from free
TV. The third report provided that STV
trial operations might be conducted only
in communities lying within the Grade
A contours of at least four commercial
TV stations including the station of the
STV applicant. It mentioned that one
of the primary reasons for this provi-
sion was to assure the continued avail-
ability of substantial amounts of free TV
programing to the public, i.e., to prevent
undue preempting of free TV time. We
stated in that report that it was our in-
tent to suspend judgment on the ques-
tion of whether there should be such a
market limitation if permanent STV
were authorized. The further notice,
having referred in paragraphs 31-32 to
the foregoing, announced that, in the
light of the Hartford information, we
tentatively agreed with the view of
Zenith and Teco that STV should not be
so restricted. However, we specified this
matter as Issue (1), the present issue,
and invited comments thereon.

165. We have carefully weighed the
comments, including those summarized
in the immediately preceding paragraphs
as well as those mentioned in paragraphs
93, 94, 101, and 122 above, and believe on
further consideration that the tentative
conclusion of the further notice should
be rejected. For reasons stated below, we
are now of the view that, at least for the
present, STV should be restricted to com-
munities lying within the Grade A con-
tours of at least five commercial TV
stations including that of the STV opera-
tor, and are adopting a rule to that ef-
fect.*” (It is thus more stringent than
the requirement of the third report.)
This conclusion has been anticipated in
paragraphs 126-128. The following sup-
plements those paragraphs.

166. Elsewhere (par. 90) we have indi-
cated that we regard the continued avail-
ability of free programing as a most im-
portant consideration. This is so because
we think that the tremendous invest-
ment of the public in television receivers
based on the expectation of free service
ought to be protected and the millions

4 This rule appears. in § 73.642(a) of Ap-
pendix D. It may be noted that the rule
does not require that the five or more sta-
tions providing Grade A service to a commu-
nity be licensed to that community. When
we speak of a five-station community herein,
we mean a station receiving five Grade A
services regardless of what the communities
of license of the stations are. The rule re-
quires the entire community, not merely part
of it, to be located within the five Grade A
contours. It is further noted that the rule,
in addition to the five-station reguirement,
also contains other provisions designed to
restrict preempting of time. One, discussed
under Issue (4) below, provides that in the
five-station communities where STV will be
permitted, only one station in the community
may engage in STV operations. Another is
that, not counting the station of the appli-
cant, at least four of the stations must be in
operation and providing conventional TV
service at the time of the STV grant of -
authorization.
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of viewers who rely on that service for
free entertainment should be permitted
to do so. Although we are aware of the
merits of the arguments that STV should
be permitted in all communities—the
arguments maintaining that permitting
STV in all communities might help mar-
ginal or new stations in small communi-
ties, might aid UHF in such communities,
might promote diversity of programing;
arguments that section 307(b) of the Act
requires that STV be allowed in all com-
munities where a demand exists; argu-
ments that we should not regulate in this
area until the impact of STV on the free
TV structure has been assessed—we are
of the opinion that at this stage, where
uncertainty about the new service exists
with regard to this subject, considera-
tions of protecting against preempting
are overriding. In communities with
fewer TV services, preempting could sub-
stantially reduce the amount of free pro-
graming available to the public, as some
parties have mentioned. Since it appears
likely, from the Hartford trial, that much
of the STV programing might be in prime
time, the effect would be even more
marked, for although the loss in terms
of hours is the same regardless of the
time of day when the preempting occurs,
the loss in prime time would generally be
8 loss of more popular programs.

167. The rule protects against such loss
in communities with fewer TV services.
In communities where it permits STV,
it usually assures three network services
and one independent service. To the ex-
tent that existing stations in those com-
munities offer STV, there will be a rela-
tively small amount of time preempted.
To the extent that STV operations occur
on new stations, there will be no pre-
empting at all. It gives ample assurance
against the dangers to networks, men-
tioned by ABC and the Joint Committee,
which could conceivably result in an un-
toward weakening of the present broad-
cast structure. At the same time, the rule
will permit a not inconsiderable portion
of the nation’s population to have the
opportunity to use the new service if it
so desires.® Moreover, this will afford an
opportunity to observe what factors
evolve in the operation of a nationwide
STV service, such as, for example, the
broadening of the base for the purchase
of programs which Zenith and Teco tell
us was lacking in a single-city trial, the
possible development of an STV network,
audience diversion, preemption of time,
program siphoning, or others. With this
additional information we should be in
a position to take further steps to guide
the development of this service in the
public interest as it seems appropriate.

168. At the present time there is no
certain way of predicting what STV

« As of August 31, 1968, the Commission
had allocated five or more commercial chan-
nels to 89 markets which include 81 percent
of the nation’s TV homes. STV is potentially
available to all of those markets. More im-
mediately, of those markets, 68—including
76 percent of all TV homes—presently have
activity on four or more channels, i.e., there
are licenses, permits, or pending applications
for four or more stations.
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penetration will be after the service has
been authorized on a nationwide basis.
If we were to hazard a guess, it would
be that 10 percent to 20 percent would
be optimistic for the near future. If this
is correct, it would appear likely that the
most interest in STV would be focused
on the largest communities where the
potential for more subscribers lies. Our
rule, therefore, should not seriously im-
pair the development of STV since it
would generally permit it in those com-
munities.

169. We do not adopt the suggestion
that the point at issue be handled on
an ad hoc basis. This would involve sep-
arate hearings, and the results, in our
opinion, would not be commensurate
with the cost, time, and effort expended
thereon. A rule on this subject is clear
and automatic in its application. It ap-
pears to be the better way to handle the
madtter.

170. We note the suggestion of the
Joint Committee that hearings be held
on applications requesting authorization
to engage in STV operations in the top
100 markets. The Joint Committee
maintains that the important factor
common to both STV and to CATV pro-
posing to extend television signals be-
yond the Grade B contours of stations to
one of the top 100 markets is that of the
introduction of programing not other-
wise available to free TV in the market.
The principal concern of the Commission
in the CATV and the STV proceedings,
it states, has been over the impact on free
TV. Since hearings are required by rule
in CATV for the top 100 markets, they
should also be required when STV at-
tempts to enter those markets. The point
is lacking in merit.

171. In the second report and order in
Dockets Nos. 14895, 15233, and 15971, we
discussed in detail the reasons for the
rule which requires hearings for the top
100 markets,” and we shall not repeat
that discussion here. Suffice it to say that
STV and CATYV involve different consid-
erations—of which we shall mention
only a few—that clearly indicate that
the concern that led us to the conclusion
that CATV hearings should be held does
not exist here. Thus, (1) in the case of
CATYV systems entering the top 100 mar-
kets, we were concerned with the fact
that CATV stands outside the program
distribution process through which UHF
stations have to obtain their programs.
In the case of STV, there is no such ele-
ment of unfairness since the STV oper-
ator would be in a program procurement
position similar to that of the UHF free
TV operator. (2) In the case of CATV,
audience diversion from the UHF station
could be large. In the case of STV, it
would, as we have said, probably be
small. In this connection, we note that
CATV systems have multiple channels
and thus a single CATV system is a
source of multiple competition for local
stations, whereas here we are permitting
only one STV operation in a market. (3)
STV can broadcast over a UHF station.
If so, it is because the licensee thereof be-

42 FCC 2d 725, 769-784 (1966) .

lieves that it will help his station, ngt
harm it. In fact, one of the principal
arguments of proponents of STV is that
it will aid UHF, not damage it. These
few observations should make clear the
reasons why we reject the Joint Com-
mittee’s proposal.

172. The oral argument contains views
of various parties directed at the ryle
proposed in the fourth report and order
drafted by the Subscription Television
Committee, which is the rule which we
adopt here. Many of these arguments
were previously made and are not men-
tioned here since they are presented and
evaluated above. Some, however, are giy-
en consideration now since they either
present new suggestions or raise matters
concerning the rule which otherwise
merit discussion.

173. Telemeter, for example, like some
other parties, argues that the rule is un-
duly restrictive. More particularly, it
says that because about 80 percent of the
nation’s viewers may be able to enjoy
STV under the rule, this is no reason for
depriving the other 20 percent of the
service. The Commission, it urges should
be as much concerned about this as it is
about “white” and ‘‘grey’”’ areas in aural
broadcasting. Our view that the invest-
ment of the public in TV sets based on the
expectation of free service should be pro-
tected is assailed on the ground that the
sets in which the public has invested can
be used for STV service, conventional
service, or both. The choice, we are told,
as to how the public should best use its
investment should rest with the public.If
the public does not want to pay for STV
service, STV will fail. Although in an-
other part of its oral argument Telemeter
indirectly recants this view, we wqul_d
point out that it is true that the publicis
free to use its sets for conventional tele-
vision or for STV—with the rule that we
adopt. However, this would not be true
in a one-station community if the station
were engaged in STV operation. The rple
is designed to assure that thereisa choice
between STV and conventional program-
ing, and that the choice will be & fairly
broad one. :

174. Concerning broadness of choict,
ABC doubts that the rule is sufficientls
restrictive to attain the desived objec:
tive. As an example, it mentions Provi-
dence which has three local stations and
receives a Grade A signal from three Bos-
ton stations. It argues that if a Provi
dence station converted to STV, and thus
removed one of the three network serv:
ices from Providence, it would be to the
detriment of viewers in outlying areas
who do not receive service from the BOs-
ton stations. We believe that if a more
restrictive standard were to be adopted,
such as, for example, one that would r?er-
mit STV operation only on a station in #
community lying within the principal
community contours of five or more tele-
vision broadeast stations, it would unduly
shrink the number of communities that
could qualify. This, in our opinion, would
unduly hamper the development of the
new STV service. Moreover, the argl
ment that ABC makes, concerning 105
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of service by some viewers in a commu-
nity who are outside the range of televi-
son stations licensed to other com-
munities, could be made even with the
more restrictive principal-community-
contour requirement. It is a question of
where to draw the line. Under the ecir-
, we believe that the Grade A
vides a fair criterion of eligi-
pility for STV authorizations.

175. ABC also says that to the extent
that the rules would provide the stimulus
for activation of new stations, the five-
Grade A rule could have serious adverse

nic impact in markets currently
three or four stations but

which are
ally profitable. They state that the Tuc-
son, Ariz., area has four television sta-
tions on the air and allocations for at
least a fifth. This market, they observe,

has shown an overall loss according to
FCC figures so that if a new STV sta-
tion competed for advertising revenue for

periods when it is not programing STV,
one or more of the free TV stations would
suffer serious economic hardship and
might ultimately be forced off the air. In
this regard, we note that a Carroll finan-
ial i may be raised with regard to
an application for an STV station as well
as for a new conventional TV station.
Moreover, it must be remembered that
the STV station could not accept adver-
tising for a key portion of its broadcast
day, since it would probably use prime
ti.mc for STV programs, and no commer-
cials will be permitted under the rules we
adopt during the STV period of broad-
casting.

176. AMST raises a point that re-
quires clarification. The fourth report
and order drafted by the Subscription
Television Committee made clear that
the rule would permit STV only in com-~
munities within the Grade A contours of
five or more commercial TV stations.
If also clearly set forth the basis for the
rule, 1}:amely. to prevent undue preempt-
ing of time from conventional TV sta-
tions. However, AMST appears to assume
that the purpose of the rule is to provide
STVvservice to large communities and
not to small ones. It then goes on to
argue that in some cases STV could,
under the rule, be authorized to a sta-
tion in a small community, Hence, they
say, the rule does not accomplish its
intended purpose, We wish to make clear
that the object of the rule is to limit
breempiing of time, and not to assure
that STV will be brought to large com-
munities rather than small ones. The
key is the number of Grade A TV services
aveilable and not the size of the
community,

177. As a practical matter, this prob-
a.bly means that most large communities
will be eligible. However, as AMST indi-
ca_tqs, some small communities will be
eligible, too. As an example, AMST men-
tlons Fort Lauderdale, Fla. This com-
munity, it says, lies within the Grade A
;:qntom-s of three Miami stations and
vWo West Palm Beach stations, so that
it would be eligible for an STV author-
lzatlon. Were this the only factor in-
vo}ved, it would present us with no
broblem, for it clearly falls within the
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purport of the rule. However, AMST
points out that there is only one TV
channel assigned to Fort Lauderdale so
that if it were used for STV it would
preempt the only channel assigned to
that community to provide for local
service. First, we would point out that
the station, under the rules, will be re-
quired to broadeast a certain amount of
free programing. It is expected, of
course, that in so doing it will meet com-
munity needs. Moreover, although we do
not write it into the rule, in the rare
cases where such situations might arise,
we shall as a matter of policy condition
the grant of an STV authorization on the
applicant’s broadcasting some local pro-
graming during prime time.

178. Other parties, believing that the
rule is too restrictive, suggest a standard
other than the five-station rule. Thus,
Nationwide, holder of a construction
permit for Channel 47 in Columbus,
Ohio, would prefer a rule that permits
STV in communities which lie within
the Grade A contours of four commercial
stations, three of wkich are VHF sta-
tions, and which has a local noncom-
mercial educational station in operation.
This situation, which fits that of Colum-
bus, Nationwide urges would give the
UHF station a better chance for survival.
Skiatron urges that the five-station rule
not apply to UHF stations at all and that
such stations be permitted to engage in
STV operations in any area. It also sug-
gests that if a community receives four
commercial TV services from VHF sta-
tions, one of those stations be permitted
to engage in STV operations even though
a UHF station is similarly licensed to
serve the community.

179. Teleglobe recommends that STV
authorization be granted in communi-
ties with four or more commercial serv-
ices, including the station of the
applicant. It believes that this might
help a considerable number of strug-
gling UHF stations, and that the more
STV operations in existence, the more
favorable would be the prospects of de-
veloping programs specifically for STV,
with resulting improved quality and di-
versity of programing. Zenith and Teco
propose modification of the rule to pro-
vide that STV be permitted in communi-
ties to which five or more TV channels
have been allocated, but that STV be
permitted if only four stations are in
operation at the time of the STV au-
thorization (including the station of the
STV applicant).

180. We believe that the suggestions of
Nationwide, Teleglobe, and Zenith are
essentially the same as that made by the
Joint Committee (para. 161) and the
standard used in the third report. We be-
lieve that, on balance, the overriding im-
portance of protecting against undue
preempting of time weighs more heavily
than the other benefits claimed to result
from a relaxation of the rule as proposed
by those parties and by Skiatron. As we
have stated in paragraph 167, after hav-
ing had an opportunity to observe the
development of the new service under the
rule, we shall be in a position to take
whatever steps seem appropriate with
regard to this rule.
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(2) Whether stations engaged in sub-
scription operations should be required
to broadcast a minimum number of hours
of conventional programing and, if So,
what the minimum should be (see
§ 73.643(c) of Appendix C). Whether
subscription programing should be re-
stricted to certain segments of the broad-
cast day and, if so, what segments; and
whether a minimum or maximum num-
ber of hours of subscription programing
per day or week should be specified, and if
so, what the number should be. (Con-
cerning this issue, see § 73.643(d) of Ap-
pendix C which has been drafted on the
assumplion that only one subscriplion
operation would be permitted in any
single community. Comments are invited
on alternatives if the issue in paragraph
45(b) (4) is resolved to permit more than
one such operation in a community.)

181. As with Issue (1), our concern is
with making sure that adequate amounts
of free programing remain available to
the public in markets where STV opera-
tions exist. Requiring STV stations to
broadcast a minimum number of hours
of free TV would be directed toward that
end, as would the establishing of limits
on STV broadcasting both as to amount
and time of day of such broadcasting. In
paragraph 33 of the further notice, we
mentioned that if free TV is to remain
available, the amount of permissible STV
broadcasting by a station should depend
on the amount of free TV available from
other stations serving the community. As
an example, we suggested that all STV
stations be required to broadcast the
minimum number of hours of free TV
required by § 73.651 of the rules and that
the amount of STV broadcasting (as-
suming only one STV station in a com-
munity) should vary with the number of
TV stations serving the community and
with the time of day (prime time or non-
prime time). The proposed rule to that
effect appears in § 73.643 (c) and (d) of
Appendix C. Comments were invited on
the proposal, which assumes one STV
station per community, and on what the
rule might be if communities were per-
mitted more than one STV station.

182. Many parties agree that STV sta-
tions should be required to carry the
minimum number of hours of free TV
required by § 73.651 of the rules in the
interest of helping to maintain a supply
of free programing for the market. How-
ever, this view is not without its op-
ponents. Munn and Chase, for example,
say that the free programing of STV
stations might be an unwarranted burden
on STV stations and could turn out to be
programing designed to fill the required
number of hours, but of low quality. This
could be especially true, they state, in
major markets where STV stations would
be competing with large, well-equipped
and well-staffed stations. Moreover, in
communities: receiving many TV serv-
ices, the free programing of STV stations
might be purely redundant. For this rea-
son, they urge that no such requirement
be adopted, and that STV be allowed to
pursue the development of good STV pro-
graming without having to present free
programing.
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183. Trigg-Vaughn also disagrees with
the proposal to require a minimum num-
ber of hours of free TV over STV stations,
and for the same reasons expressed by
Munn and Chase. It states that the re-
quirement could impose a severe operat-
ing disadvantage on STV licensees who
are attempting to pioneer STV, by re-
quiring them to do more than thc'r com-
petitors simply for the right to engage
in STV operations. It suggests that, since
both STV and free TV are broadcasting,
the purpose of § 73.651 would be met by
permitting STV licensees to fulfill the
requirements of that rule by all STV or
any combination of STV and free TV
broadcasting.

184, It goes on to say that if at a later
time it should appear that such a rule
is necessary, the Commission can take
necessary action. In the meantime, it is
said, absence of such a rule at the out-
set will permit STV to have greater free-
dom in the programing area and a better
opportunity for development.

185. As to limiting STV to certain seg-
ments of the broadcast day, or limiting
the number of hours of STV, proponents
generally oppose such restrictions, stat-
ing that the record shows no need for
them, that at this stage they would
hamper the development of STV, and
that the amount of time of broadcasting
of STV programing should be determined
in the market place.

186. On the other hand, one propo-
nent—Zenith-Teco—states that because
single-station communities present a
unique problem, and because there .is
no problem of time availability for free
TV in communities within the Grade A
contours of five or more stations, the pro-
posed rule with regard to such communi-
ties should be adopted. They believe,
however, that communities receiving
service from two to four Grade A signals
present different considerations. As a
practical matter, it is said, network af-
filiates in such communities are not likely
to give up assured profits to enter the
speculative STV area. Moreover, the
Hartford trial has shown that STV will
have greater demands for STV program-
ing in prime time than the proposed rule
would permit. These two factors could
operate to confine STV to only a few
communities where five Grade A signals
are received, and where therefore there
would be no limit on STV broadcasting.
They therefore suggest that the Com-
mission exempt UHF stations in two to
four station markets. This would, they
urge, permit STV to have the same com-
petitive access to UHF that free TV has
always had, and would restrict the rule
to VHF where most of the free TV is.

187. They also suggest that any time
limitations be applied on the basis of an
annual average and not a daily or
weekly average, as is permitted with the
AM-FM nonduplication rule (47 CFR
73.242), so that programs will not be
arbitrarily restricted. Finally, since the
meaning of “prime time” is vague, they
propose that the rule define the term as
the hours between 6 pm. and 11 p.m.,
which is also the period used in the pro-
graming portions of the Commission’s
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application forms. Another -clarifying
suggestion is made by ABC, which points
out that ambiguity exists in the proposed
rule as to the meaning of “community,”
which may be cured by language making
it clear that it is referring to the com-
munity to which the station is licensed.

188. AMST does not think that the pro-
posed rules should be adopted because,
among other reasons, in a five-station
community it would be possible in peak
viewing time to have no free TV avail-
able, in a four-station community, it
would be possible that there would be no
free programing available between 7:30
and 9:30 p.m., and so on with regard to
communities with fewer TV services. The
Joint Committee suggests restrictions
more stringent than those in the pro-
posed rule. Among others, it suggests that
no STV station be permitted to devote
more than 60 percent of its broadecast day
to STV programing. Thus, whereas our
proposal would have imposed no restric-
tions on STV stations operating in five-
station communities, the Joint Com-
mittee would impose the 60 percent
restriction on them because the lack of
information about the possible impact
of STV on free TV “does not warrant
the risk of permitting any Pay-TV sta-
tion to operate on unlimited time in any
market.”

189. ACLU believes that STV should
not be viewed as a beneficial supplement
to free TV, but as a different and inde-
pendent system. Therefore, that group
argues, both services will have the great-
est chance of developing their potentials
if stations are exclusively STV or free
TV, and they accordingly propose that
there be two classes of TV broadcast sta-
tions. This, they state, would best pro-
mote diversity (see par. 158) because an
exclusively STV station would have the
incentive to provide diversified program-
ing for all hours of the day and evening.
(In addition to working against diver-
sity, they state that to permit STV and
free TV over the same station could lead
to various problems which they set
forth.) ADA has similar views, but they
contain additional ramifications which
are discussed later in paragraphs 254-
257.

190. Conclusions. In discussing Issue
(1) we stated that we were adopting a
rule limiting STV operations to com-
munities within the Grade A contours
of five commercial TV stations because
we believed that assuring adequate
amounts of free TV programing to the
public was an overriding consideration.
We shall not repeat the discussion of the
subject which we presented there, but
point out that the same considerations
lead us to adopt a rule requiring STV
stations to broadcast at least the mini-
mum number of free TV hours required
by § 73.651 of the rules. We believe that,
at least at this point in the development
of the new service, such a rule is a nec-
essary safeguard.

191. We cannot agree with ACLU and
ADA that there should be two classes of
stations and that STV stations should
not only not broadcast the minimum
number of conventional TV hours, but

should be prohibited from doing so. One
of the principal arguments made by pro-
ponents of STV is that it will promote
development of new or marginal stationg
and of UHF by supplying needed finan-
cial support. Clearly, the development of
which they speak is one that envisaged
both STV and conventional TV on the
same station. We are of the opinion that
STV and free TV can exist side by side
on the same station, each service sup-
plementing the other to the ultimate
benefit of the public, and that free pro-
graming will not be an undue burden on
STV stations.

192. We are adopting a rule limiting
STV to five (or more) -station communi-
ties, permitting only one STV operation
in a community (see Issue (4)), and
requiring that STV stations broadcast at
least the minimum number of hours of
free programing, all in the interest of as-
suring adequate free programing for the
public. We now face the question of
whether STV programing should be lim-
ited as to segment of the broadcast day
and to number of hours of programing.
The answer to us is a clear “no.” We have
made adequate provisions to assure free
programing. The new service cannot be
completely surrounded with restrictions
lest it smother. Some flexibility in opera-
tion is needed, and for various reasons
we think that this is an area where that
flexibility should be preserved. For ex-
ample, to limit the number of hours of
STV programing in prime time could, in
the light of the Hartford trial, quite pos-
sibly prevent the new service from be-
coming financially viable. Prime time
was the principal programing time at
Hartford, and it would appear that it
will be in new operations. STV should
be permitted to program that or any
other time with STV programing if it
so wishes, with as many or as few hours
as it wishes. A single exception is that of
STV over a station using the only chan-
nel assigned to a community, in which
case we consider it in the public interest
to require some local programing 1
prime time. Such situations should occur
rarely (see par.177).

193. With the limitations w_hich we
are adopting, the fears of the Joint Com-
mittee about impact should be allayed:
and the AMST argument that the pro-
posed rule might allow all STV program-
ing (and no free programing) during
prime time in five-station communities
vanishes. In the light of the position We
take, it becomes unnecessary to diseuss
some of the other points made in the
comments. As with other parts of our
rules, should experience indicate the need
for modification thereof, such changes
can always be made. n

(3) Whether subscription television
should be permilted over any te_Zcmszpn
station (subject to possible qualification
as in par. 45(b) (4) concermng namber
of stations in the market), UHF stations
only, or some other limitation. 194. Com-=
ments on this issue present a mixture of
views. Several parties state that STV
should be permitted over any station, for
to adopt limitations, such as limiting it
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to UHF stations, is inherently anticom-
petitive, and no station should be pre-
cluded from rendering STV service if it
wishes. They argue that there is no ap-
parent reason for any limitation of this
nature, and that if one were adopted it
would foreclose VHEF' stations in some
communities from STV operations and
communities might be deprived of
contrary to the public interest. Al-
igg-Vaughn is of the foregoing
ates that as an interim policy
mission might, in comparative
hearings, favor UHF applicants propos-
ing STV operations. Kaiser, believing
that it is too early to decide whether to
imit STV to particular types of stations,
says that there should be no
n at the present time. AMST,
U opposing STV, apparently
would favor not limiting it to UHF sta-
tions because, among other reasons, it is
irrelevant whether free TV is impaired
by STV over UHF or over VHF stations,
and because to limit it to UHF would do
violence to the principle of an integrated

UHF and VHF national television system
on which the all-channel law is based.
“In any event,” AMST argues, “the Com-
mission’s plans for UHF development are
long-range and short-term expedients
like this would only divert UHF stations
from providing the free television service
confemplated for them by the Congress.”

195. On the other hand, some parties
would have us limit STV operations to
UHF. The usual reason for this view is
that STV can supply needed economic
and program sources for marginal and
new UHF stations. The views differ
s}ight]y: Skiatron, for example, would
limit STV to UHF and marginal VHF
stations. Springfield says to limit to UHF
but to waive the rule on an adequate
showing. Nationwide (in oral argument)

cests that in intermixed markets
breferential treatment should be given
UHF stations over VHF stations in ob-
taining STV authorizations. It also would
prohibit STV over stations with basic
network affiliations. Acorn would limit
STV to UHF stations at the outset. It
says that a UHF station is more likely
to be a new station and that the publie
would‘be more likely to pay for programs
over that station than to pay to stations
from which they have been receiving
Programs free. In addition, Acorn ob-
serves, since UHF stations are more
likely to be new, there is less chance of
Preempting of free TV time than there
I8 if an established VHF station begins

TV operation.

196. Conclusions. Although as a prac-
tical matter, STV may turn out to be lim-
lied mostly to UHF stations, we do not
think it should be so limited by rule. To
dlo 50 could, as some parties argue, fore-
¢lose some VHF stations that wish to
%n‘gage In STV operations from doing so.
With the rules that we adopt today, suffi-
cient restrictions are placed on STV to
‘{\Crt as safeguards in areas of concern.
: ¢ do not find any of the reasons given

Or restricting STV to UHF of sufficient
Weight to merit such a rule at this time.
m L(g ;n‘;:yhe.ther more than one station in

vmunity should be permitted to en-
9age in subscription television operations,
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and, if so, whether such stations should
be permiited to broadcast subscription
programs simultaneously. 197. Telemeter
states that this is a complex question
which should be decided on a case-by-
case basis, at least until some pattern
emerges. It thus appears to oppose a rule
restricting STV to a single station in a
community. Zenith and Teco mention
that as a practical matter it is likely that
there will only be one STV station in a
community, but to impose such a limita-
tion by rule would apparently go contrary
to the Commission’s policy of encourag-
ing competition. They suggest deferring
this kind of decision until such time as
a second station in a community applies
for STV authorization, at which time the
Commiission will have information con-
cerning the operation of the first station
therein and could make a judgment on
the basis of that information and other
local public interest conditions. The
opinion of Kaiser that it is too early to
decide this issue is consistent with the
foregoing.

198, Various parties, including ABC,
Teleglobe, and ACLU take a position that
STV should not be restricted to a single
station because this is anticompetitive.
Teleglobe adds that a limitation -would
also be unfair to another station in the
community wishing STV.

199. Munn and Chase say that STV
should be limited to one station per com-
munity because there is insufficient box
office programing for more than one sta-
tion, and that allowing more than one
to engage in STV operations would dete-
riorate the service. Trigg-Vaughn and
AMST state that to limit STV to one sta-
tion in a community would give the sin-
gle station a monopoly. Moreover, ac-
cording to AMST, “the combination of
these market monopolies, deeply com-
mitted to pay television, would be par-
ticularly effective and energetic in ef-
forts to ‘siphon’ free television audiences
and programing.” AMST admits, how-
ever, that such a restriction would re-
duce the preempting of free TV time by
STV.

200. Conclusions. Our concern aboutb
preempting of time has been previously
discussed. It has led us fo adopt rules
restricting STV to certain communities,
and requiring STV stations to carry some
free TV programing. For the same reason,
we adopt a rule that, with the qualifica-
tion mentioned in paragraph 207 below,
restricts STV to one station in a com-
munity. If more than one station were
licensed to a single community more time
could be preempted than we consider
to be in the public interest at this junc-
ture. We foresee no serious problems of
monopoly in this connection. Opponents
state that there will be no competition
if there is only one STV station in a com-
munity. We observe that there will be
competition between the station offering
a recent film without commercial inter-
ruptions and unedited, and stations offer-
ing a usually older film with no direct
charge, and with commercials and edit-
ing. There will also be competition be-
tween STV stations and motion picture
theaters. The prices charged by the latter
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will provide a bench mark that the STV
station must heed. And there will be com=
petition between two ways of viewing
sports events for pay. It may be noted,
too, that there are numerous communi-
ties in the nation which have but a sin-
gle free TV station, but monopoly prob-
lems sufficient to warrant action on our
part have not arisen. In paragraph 152,
we mentioned the views of the Joint Com-
mittee to the effect that it would be un-
conscionable for the Commission to per-
mit such a monopoly without having
clear-cut authority to regulate rates. We
do not find it so. In balancing the con-
flicting considerations of dangers of pre-
empting time against danger of monop-
oly, the scale tips in favor of protecting
against the former. As to the matter of
rate regulation, it is discussed under
Issue (9) below.

201. In oral argsument, Teleglobe sug-
gests that the rule which we are adopt-
ing to be modified to permit two STV
stations (using the same technical sys-
tem) in communities lying within the
Grade A contours of six or more operat-
ing stations. It belieyes that this would
make for additional diversity and sup-
plemental programing. ADA suggests
permitting STV on any number of chan-
nels in a community if this does not re-
duce the number of free TV services
below four. Although these suggestions
may have merit, we think it best at the
outset to adhere to the one-station rule
until more experience is gained. It is
possible that they might be given consid-
eration in the future.

202. In its oral argument directed at
the proposed one-station rule in the
Committee draft of the fourth report
and order, AMST, quoting from the
draft, states that the rationale of the
rule is “if more than one station should
broadcast STV programs in a single mar-
ket more time could be preempted than
we consider to be in the public interest
at this juncture.” It then says that there
are many communities in which STV
programs from more than one station will
be available. As an example it refers to
the Springfield-Holyoke, Mass., market,
which, it says, possibly would be required
to receive the STV programs of three
STV stations. Citing from the 1967 Tele-
vision Factbook, it says that under the
“five-Grade A rule” STV stations could
be authorized in Springfield-Holyoke, in
Worcester, Mass., and in Hartford,
Conn,, and that therefore each of the
three STV stations could be required to
give STV service to Springfield-Hol-
yoke.” It says that Worcester is covered
by the Grade A signals of three Boston
commercial TV stations and by the
Grade A signal of the Worcester station.
It says that Springfield and Holyoke are
covered by the Grade A’s of at least two
Hartford stations and by the Grade A’s
of two Springfield-Holyoke stations. It
does not say how many Grade A signals
cover Hartford.

45 See Issue (10) below. Under the rules we
adopt, each STV station must, with some
exceptions provide STV service to those re-
questing it who reside within the Grade A
contour of the free TV service of the station.
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203. The example is inaccurate and
strained, and in any event misses the
point of the rule. It is inaccurate and
strained because, using their source, the
1967 Television Factbook, the following
seems evident: An STV station could be
authorized at Worcester, as AMST states.
It is covered by three Boston stations,
one Worcester station, and has two idle
channels assigned. If another Boston sta-
tion increased its facilities to cast a
fourth Boston Grade A signal over
Worcester, the presently operating sta-
tion in Worcester could apply for an STV
authorization. However, that station does
not cast a Grade A signal over Spring-
field-Holyoke and would not be required
to give STV service to that community.
Assuming that there is no fourth Grade
A signal covering Worcester from Boston,
then one of the two idle channels would
have to be activated in order to grant an
STV authorization for a Worcester sta-
tion. Por purposes of discussion, we shall
assume that the new station would cast
a Grade A signal over Springfield-Hol-
yoke, and that it is granted an STV
authorization.

204. Using the Factbook, it is clear
that only two Hartford stations include
Springfield-Holyoke in their Grade A
contours. The only other Grade A con-
tours covering those communities are
those of the two Springfield-Holyoke sta-
tions. Since there are only two channels
assigned to Springfield-Holyoke, there
could not, under the five-station rule, be
an STV authorization granted for
Springfield-Holyoke. However, for pur-
poses of discussion, we shall assume that
a Hartford station increases its facilities
and casts a third Grade A signal over
Springfield-Holyoke so that an STV sta-
tion could then be authorized in the
latter market. We shall further assume
that such an STV station is authorized.

205. Finally, according to the Fact-
book, it would appear that Hartford lies
within the Grade A contours of five com-
mercial TV stations. Stations in that
community would therefore be eligible
for an STV authorization. For the sake
of discussion, we shall assume that a
Hartford STV station is authorized.

206. With these multiple assumptions,
we arrive at a situation where an STV
station is authorized at each of the three
markets under consideration. It is, of
course, possible that the grant for STV
operation in Hartford might be to a sta-
tion that does not cast a Grade A signal
over Springfield-Holyoke, so that it would
not be required to give STV service to
that market. However, for the sake of
discussion, we assume that the Hartford
STV authorization goes to a station the
Grade A signal of which covers Spring-
field-Holyoke. Thus, we now have three
STV stations, the one at Springfield-
Holyoke, the one on the activated chan-
nel at Worcester, and one at Hartford
all being required to give STV service to
Springfield-Holyoke,

207. This in and of itself is not unde-
sirable, whether or not the STV stations
broadecast simultaneously. The one-sta-
tion rule is not designed to assure that
there will be only one STV service to a
community. Its purpose is to prevent
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undue preempting of time. It purports
to do this by assuring that, in addition to
STV service, there are at least four
Grade A free services available to a com-
munity. Let us examine Springfield-
Holyoke with that in mind. That market
would be receiving a free service from its
non-STV station, none from the non-
STV station at Worcester, and two free
services from non-STV stations in Hart-
ford. It would thus be receiving three free
services, instead of the four that the rule
contemplated. This, we believe would not
be in the public interest. Hence we are
amending the rule as proposed in § 73.642
of the Committee draft. As proposed by
the Committee, the rule stated that one
STV authorization would be granted to
a five (or more) station community if,
not counting the station of the STV ap-
plicant, at least four of the stations which
include the community of the applicant
within their Grade A contours are oper-
ating stations. We now amend it to state
that the STV authorization will be
granted if, not counting the station of
the STV applicant, at least four of the
stations which include the community of
the applicants within their Grade A con-
tours are operating non-STV stations.
This means that if the Worcester and
Hartford stations were authorized for
STV in the example mentioned above,
and subsequently one of the two Spring-
field-Holyoke free TV stations should
apply for STV authorization, the applica-
tion would be denied because if it were
granted, Springfield-Holyoke would lie
within the Grade A contours of only
three non-STV stations.

208. We have analyzed Springfield-
Holyoke in detail for several reasons.
First, it demonstrates that it is unlikely
that the situation imagined by AMST
would occur, although admittedly it
could occur. Second, it serves to sharpen
and bring into focus the rationale of the
one-station rule, and to provide what we
believe to be a desirable amendment to it
that will avoid future confusion, since
we believe that the problem covered by
the amendment could arise. For example,
Hartford (using the Television Fact-
book) lies within the Grade A contours
of four Hartford stations and one of the
stations in the Springfield-Holyoke mar-
ket. It is therefore eligible for an STV
authorization. Waterbury, Conn., lies
within the Grade A contour of the
Waterbury station and the Grade A con-
tours of four Hartford stations. If a
Hartford station that placed a Grade
A signal over Waterbury were to receive
an STV authorization, and the Water-
bury station subsequently were to apply
for STV, its application would be denied.

(5) Whether more than one subscrip-
tion television technical system should
be authorized, and, if so, whether more
than one technical system should be au-
thorized to operate in any one com-
munity (assuming that the answer to
par. 45(b) (4) is such as to permit more
than one station in a community to en-
gage in subscription operation); and, if
only a single technical system is permit-
ted, what system should it be? 209. This
issue was referred to briefly in para-

graphs 36-39 of the further notice which
mentioned that Zenith and Teco fayor
not limiting STV operations to a single
technical system because the underlying
policy of the Act encouraging competi-
tion points to the adoption of genersl
technical standards within which more
than one system might operate. We
stated, however, that there might be ag-
vantages to the adoption of a single tech-
nical system—advantages similar fo
those accruing to the basic broadeast
services, color TV, and FM stereo where
we have required all broadcast stations
in any band to use a single system so
that receiving equipment in the hands
of the public will be capable of using
signals from any station.

210. Possible disadvantages in using
multiple systems were mentioned in
those paragraphs as well as in Appendix
B of the further notice, which consisted
of a memorandum from the Chief En-
gineer of the Commission for the infor-
mation of commenting parties. These
included the following: Viewers living
within the service areas of more than
one STV station would be put to unnec-
essary expense and inconvenience if they
wished to see the programs of more than
one of them. Persons purchasing de-
coders and later moving to other com-
munities where other STV systems are
used would be put to unnecessary ex-
pense and inconvenience. Even if de-
coders were rented rather than bought,
there might still be inconvenience and
expense in installing more than one kind
of decoder in the home. Having multiple
systems might restrict competition be-
cause viewers with one decoder attached
to their sets could not, without addi-
tional inconveniencs and expense, le-
ceive STV programs of other stations.
Thus, different systems in the same area
might have different audiences. Compe-
tition between systems in the market
place might become a popularity contest
between competing systems which would
be decided largely on the basis of pro-
motional efforts rather than on fheir
respective merits. The competition
should occur before the Commission and
be decided on the basis of technical mer-
its before the STV service is regularized
With multiple systems, it will be neces:
sary for the Commission to decide on
a city-by-city basis what system should
be used. This would necessitate detailed
technical evaluation of the comparative
merits of systems competing for the same
market. If different kinds of decoders are
used, their price would be greater than
if only one kind were manufactured in
greater quantity for a single system. In
addition to the foregoing, the Chief En-
gineer’s memorandum contained con-
siderable detail about patents, patent
holders, and the Commission’s revised
patent procedures adopted Decembey 6,
1961, which are designed to prevent the
public benefits of systems which .t-ue
Commission specifies shall be used from
being derogated by unreasonable .exerC}_slfi
of patent rights. That information Wi
not be repeated here. W,

211. The comments in fayor of having

a single technical system are Very brief.
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Thus, ABC states that it favors a single
system because the public interest would
be served, but does not say how. ACLU
favors 2 single system because multiple
systems would have a deleterious effect
on diversity of expression for the reasons
mentioned in paragraph 37 of the further
notice. Motorola gives somewhat more
on the matter. It states that authoriza-
tion of multiple systems would be

ragic regulatory mistake for which
¢ would pay a high price in years

S

the pub
10 cox
A single technical system provides the basic
tools for growth of the service, as it has for
television, hoth monochrome and color and
for FM-Stereo. A single technical system
allows equipment manufacturers a better
opportunity to plan, to produce, to control
inventory, to control national distribution
and service, all of which reflect in higher
quality, more reliable, lower priced units for
the ultimate consumer.

Motorola urges thorough field testing of
all systems before a single one is selected.
It states that both the Zenith and the
Telemeter systems have not been ade-
quately tested (see pars. 142-143 supra),
and urges the Commission to institute a
formal program of technical investiga-
tion and to request the industry to recon-
stitute the National Television Systems
Committee as a vehicle for obtaining the
field performance results for the Com-
mission to evaluate.

212, The most Ilengthy arguments
against limiting STV to a single tech-
nical system are presented by Teleglobe,
Telemeter, and Zenith-Teco. Teleglobe
offers the following: It presents a brief
sketeh of the history of STV systems in-
cluding the delevolpment of the Teleglobe
externally-connected decoder (as op-
posed to decoders that have to be con-
nected to the inside of the TV set), and
its centralized metering and billing sys-
tem which permits immediate knowledge
a_t a central office that a program is being
viewed and which entails no coin or
token insertion into the decoder or peri-
odic sending in of tapes, code cards or
the like for billing purposes. There were
three STV systems in existence in 1957
when Teleglobe came on the scene. Had
the Commission in 1957 decided to adopt
& single technical system for STV, tech-
hical developments would have been
frozen, progress stultified, and Tele-
globe’s novel concepts of external de-
gcder connection and centralized meter-
ng and billing would not have emerged.
Moreovyer,

[a]ll systems are workable. They are all
ready for the market place. But only the
ac.tual Operation of the individual systems—
over a period of years—with tens of thou-
;ands o_f subseribers—in a number of mar-
t§§~mu be able to establish conclusively
; r comparative technical merits, efficiency
oL collection methods, ease of operation in
the subsecribers’ homes, degree of servicing
Problems and general applicability. There is

D0 other evidence that wi 7
mission to choose S s

spec
ORI _P‘ ifications

sion to g g

is extremely un-
- A commitment by the Commis=
ngle system—in the present cir=
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cumstances—will be a deterrent to progress
and inventiveness.

A “hands off” policy on the part of the
Commission may or may not lead ultimately
to the establishment of a single nationwide
system. The public will not be hurt, however,
since it is our proposal that television de-
coders should be installed by the Pay-TV
operator and not sold to the subscriber.

In addition, not only would the adoption
of a single system be unfair to the entre-
preneurs who have pioneered STV at
considerable expense and in the face
of difficult opposition, but it would pre-
sent a single company with a billion
dollar monopoly, with profits not only
from decoder sales, but from yearly
royalties paid by franchise holders for
use of the system. Finally, multiple sys-
tems should comply with general stand-
ards of good engineering practice, and
should not be limited to one system per
market since there is no technical diffi-
culty in attaching more than one
decoder to a set.

213. Telemeter presents arguments
like those of Teleglobe with regard to
stifling of invention and competition to
improve systems if a single system is
adopted. In addition, Telemeter says that
because having a single system would
eliminate competition, it would prema-
turely necessitate rate regulations,
patent license regulations, and other
burdens which tend to stifle an industry
which does not yet exist. It is premature,
we are told, to fix upon a single system
because this is not merely a technical
question: it goes to the heart of the
commercial organization of STV. In ad-
dition, as mentioned earlier (par. 150),
Telemeter believes that broadcasters,
decoder owners and maintainers, and
programers will have to be one and the
same in the early phases of STV, and it
will. probably be necessary at the start
to grant franchises in order to induce
investment in STV. Because of this, it is
argued, having multiple systems would
be the only way to have competition.

214. Zenith and Teco make the follow-
ing presentation: Multiple systems are
dictated by the underlying policy of the
Act of encouraging competition. The
Commission should adopt general tech-
nical standards under which the sys-
tems may operate. They could be as
follows: (a) The system should be com-
patible with existing TV service (both
UHF and VHF, and monochrome and
color) so that present TV sets can be
used. (b) The STV system should not
cause interference or have other un-
desirable effects within or without the
assigned frequency. (3) It should result
in no perceptible degradation of the
quality of the video or audio signals re-
ceived during either an STV program or
a conventional program. There is no
disagreement with the policy of single
systems for basic broadcasting, color TV,
and the like, but the same considerations
do not apply here. There is no apparent
reason why one method of secrecy to
preclude nonsubscribers from seeing
STV programs need be used everywhere.
Whether one or multiple systems are
used, they would all be compatible with
existing TV sets.
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215. Like Teleglobe and Telemeter,
Zenith and Teco are concerned about
stifling inventiveness. They believe that
establishing a single system would tend
to make it impossible to incorporate
future improvements—improvements
which, among other things, could reduce
ultimate costs to subscribers. We are told
that based on the Hartford trial experi-
ence Zenith has made many new im-
provements in its equipment. The general
technical standards that they have pro-
posed would permit this sort of thing,
they state. Moreover, they urge, decoder
and encoder design involve other con-
siderations than technical transmission
of signal, such as billing, for example;
and the Commission need not concern
itself with what billing method is used
as long as it is compatible with existing
transmitter and receiver standards.

216. Zenith-Teco also argue that to
have a single system would be contrary
to the national policy against enlarging
the monopoly of patent holders. To adopt
a single system which would be inher-
ently anticompetitive, there must be
overriding social interests not presented
here, they urge. Other arguments given
are that there is a paramount interest in
fostering competition and diversifica-
tion of program sources which should
brook no unnecessary delays; that there
is an urgent need to increase the box
office support of feature films which are
now so important to the free TV indus-
try; that delay caused by the selection
of a single system could cause TV chan-
nels to lie idle and open the door to
reallocation of those channels to other
services, as Motorola apparently would
desire; and that there is no need for
extensive field testing of systems as
Motorola suggests.

217. Finally, they argue as follows:
If multiple systems are used, it is un-
likely, because of economic reasons, that
there will be more than a single system
in a community. This is so because an
existing system in a community could
also serve other stations subsequently
authorized by the Commission to engage
in STV operations therein. The later STV
operators probably would not bring in
new systems because it would be more
economical and expeditious to use the
existing system. Therefore, the incon-
venience foreseen by the Chief Engineer
if there were more than one system in a
community is not likely to occur, and fi-
nancial burden on the subscriber is
minimized by renting of decoders. Al-
though there will probably be only a
single system used in a community, no
reason why there should be a rule re-
quiring this restriction is apparent.

218. As to the last-mentioned sub-
ject—limitation of STV to a single sys-
tem in any one community—Acorn says
that it favors STV broadecasting by more
than one station in a community, and
for that reason urges that only a single
technical system be permitted in one
community so that all subscribers may
receive the programs of all STV stations
there. Munn and Chase, on the other
hand, believe that STV should be limited

to one station per community (because
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of the limited number of box office pro-
grams) and say that this view carries
with it the reguirement of having only
one system to a community, although
they see no reason for not having mul-
tiple systems mnationally in nonover-
lapping markets. Trigg-Vaughn opposes
limitation of one system to a community
simply for the sake of confining all STV
operation in the community to a single
system, on the ground that this would be
contrary to the public interest. How-
ever, it would apparently favor the adop-
tion of appropriate limitations if having
different kinds of STV service in a com-
munity would cause loss of the
public’s investment in receiving equip-
ment or cause incompatibility with such
equipment.

219. Conclusions. We have carefully
considered the comments of filing parties
and the views of the Chief Engineer of
the Commission and here decide that
it is in the public interest that multiple
technical systems of STV be permitted.
Many of the negative aspects of hayving
multiple systems that are mentioned by
the Chief Engineer are nullified by the
fact that we are limiting STV by licens-
ing a single station within a community
for such operation. Thus there is no prob-
lem of inconvenience and expense to the
public caused by having two decoders at-
tached to one receiving set for the pur-
poses of receiving two STV operations
in the community. While there may be
viewers within the range of STV opera-
tions in more than one community, we
do not believe these situations will be so
numerous that, over all, significant in-
convenience will be caused. Because of
the foregoing, the argument that multi-
ple systems might tend to restrict com-
petition by dividing STV audiences be-
tween two STV stations falls. Our rule
requiring that decorders be leased rather
than sold (see Issue (11) infra) protects
those subscribers who move from one
community with STV service to another
STV community. To the argument that
one system may be better than another
and that with multiple systems use of
one or another may be based on the ef-
forts of salesmanship rather than tech-
nical quality, we reply that by establish-
ing standards which multiple systems
must meet, we assure that they will be
able to transmit satisfactory pictures
and sound. Moreover, as to the matter of
decoders costing less with a single sys-
tem as compared to manufacturing fewer
of each kind with multiple systems, we
believe that competition between systems
may well serve to stimulate better meth-
ods of production that will tend toward
lower costs. We agree that, under the
rules which we adopt, if two or more
applicants within a community apply for
STV authorizations, a comparative con-
sideration in a hearing may be necessary
to determine the relative merits of the
technical systems, but this fact does not
deter us in view of the advantages to the
public of the action which we here take.

220. Many of the arguments made by
those favoring multiple systems we find
to be of a makeshift nature and lacking
in merit. Thus, for example, while we can
sympathize with the argument that many
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entrepreneurs who have invested time
and money in STV systems will lose if a
single system is selected, private inter-
ests would have to yield to public inter-
est considerations, as they did in the
case of color TV and FM stereo, if the
public interest considerations in this
case appeared to point to that direction.
On the other hand, we believe that there
is merit to the position that adoption
of a single system at this time might well
stifle inventiveness and the incentive to
improve STV systems. At some future
date, depending on the factors then exist-
ing, it might be in the public interest to
adopt a single system, and STV opera-
tors are hereby put on notice to that
effect. We believe that a broad trial of
multiple systems over a period of years,
possibly coupled with the reconstituting
of the National Television Systems Com-
mittee to aid the Commission, might
form the basis for subsequent decisions
in this area. However, we 'do not believe
that the testing should be made in the
abstract. Standards which we adopt can
assure the reception of satisfactory sig-
nals on all of the multiple systems used.
In view of this, we see no reason why
the market place should not be the prov-
ing ground. Finally, we agree with the
argument that there is a paramount pub-
lic interest in fostering competition and
diversification of program sources as
quickly as possible. We have already
found that STV could provide a benefi-
cial supplement to free TV. In view of
this, in view of the paramount public
interest just mentioned, and in view of
the foregoing observations, nationwide
STV—using multiple systems—should
begin with a minimum of delay.

(6) Whether a party manufaecturing
or selling equipment, or a holder of a
subscription television franchise in more
than one market should be permitted o
engage in the procurement and supply
of programs to television stations for
subscription use; (7) What requirements
should be imposed upon station licensees
engaged in subscription television opera-
tions to assure licensee control, i.e.,
whether the licensee should be required
to retain sole conirol of all decisions as
to program choice, charges to the public,
etc., or whether the requirements should
merely concern such matters as the li-
censee’s retention of the right to reject
programs, to make free choice of pro-
grams, to schedule the time of showing
of programs, and to set the maximum
price to be paid for a program by sub-
scribers (see §73.642(e) of Appendix C) ;
(12) What restrictions should be adopted
concerning the nature of arrangements
among patent holders, patent licensees,
franchise holders, and television station
licensees, e.g., concerning such matters
as whether, and under what terms aend
conditions, patents on any particular
subscription television system will be re-
quired to be made available to franchise
holders and station licensees, and
whether stations engaged in subscription
television operations should be permitted
to enter into contracts that would give
them exclusive rights to use a system in
a particular community; 221, These three
issues are dealt with together because of

their close interrelation, bearing as they
all do on questions relating to monopoly
and competition and on the licensee's
responsibility for the programing which
is broadcast over his station. We have
already set forth considerable informa-
tion about them in paragraphs 134-138
and 145-152 which presented material on
the subjects of modus operandi of the
STV service, the methods to be employed,
the role of participating broadcast sta-
tion licensees, and the possible monopo-
listic features of STV. In paragraph 153
we stated that we would evaluate that
material in our discussion of the issues,
and this will be done in stating our con-
clusions below. Reference is also made
to footnote 40 in which we indicated that
such topics as whether interconnection
of STV operations should be prevented
or limited, and whether STV system
manufacturers or franchise holders with
franchises in more than one market
should be allowed to engage in STV pro-
gram procurement or supply, and similar
problems related to siphoning, would be
discussed under the issues. (The ques-

tion of whether STV should be limited to
carrying certain kinds of programing,
also mentioned in footnote 40, is treated
under Issue (14).)

222. Issue (6). In paragraph 59 of the
first report we stated:

Opponents of subscription television have
charged that the conduct of subscription
television operations on the lines proposed
in this proceeding would permit or foster
monopolistic control of the medium. If is
pointed out, for example, that a sole fran-
chise holder in an individual community of
a system employed exclusively in the local
community for the encoding and decoding
of subscription television programs might
become the sole medium for the channeling
of subscription programs into the commu-
nity. This, it is argued, would enable the
franchise holder, and through him the per-
sons confrolling patents on the equipment,
to control the program availabilities, defer-
mine the terms of services to the subscribers
and otherwise control the operation without
competition from any other persons perform-
ing similar services locally. It is also argued
that any system which by virtue of nation-
wide standardization by the Commission, or
otherwise, established a nationwide network
of local outlets, may gain monopolistic con-
trol over provision of subseription television
service for the public in all the communities
where that system was exclusively used for
subscription television operations.

We then went on to say the following in
paragraph 61:

It is superfluous to say that the Commis-
sion favors competition in the conduct of
subseription television operations. The con-
ditions set out herein for trial operations
have been carefully determined with that
objective in view. A trial conducted under
these conditions would, we believe, proyide
useful indication of the extent to which it
is possible to create and maintain cor_npet ion
in all phases of subscription television Op-
erations: Among program producers and dis-
tributors, among manufacturers and distribu-
tors of equipment, and among stations, 10
name several. Should a trial disclose that
competition among several systems is 1ot
feasible, or that the need for sta.ndardlzatlcl)n
of equipment precludes it, there woulq ﬁf
ample opportunity, after trial data are av «';ml
able, for deciding whether the continual
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service should be prohibited as con-
trary to the public interest, or whether its
continustion and expansion should be gov=
ermed by new regulatory controls furnished
if need be by amendments to the present
statute.

As events developed, however, trial op-
erations were not conductzd under the
provisions of the first report, but under
those of the third report instead. Two
fundamental differences exist between
these reports: Under the former, more
than one STV system could have oper-
ated within any one market, and any
STV system could have been tried in up
to three markets. Under the latter, only
one STV system could operate within a
single market (although more than one
station in the market could engage in
STV o tions using the system), and
any sy
market. This fact may have resulted in
our obtaining less information about the
subject of monopely than might other-
wise have been obtained. However, at
the time, other considerations militated
in the direction of adopting the revised
provisions of the third report. In any
event, it may be seen that our concern in
the quoted paragrahs had to do with the
matters specified in the present issue
as well as with that of interconnection
of STV stations by a nationwide net-
work—an item mentioned in footnote 40.

223. Proponents of STV commenting
on these matters generally favor hav-
ing no restrictive rules thereon, at least at
the outset. As an example, the views of
Zeniit.h and Teco are stated in their own
wordas:

Zenith does not contemplate engaging in
program production or distribution if sub-
scription television is authorized. However,
We see no reason for a rule prohibiting Zenith
from so doing. Other parties manufacturing
or selling equipment in more than one mar-
ket are presently permitted to engage in the
procurement and supply of programs to con-
ventional television for either their own
or other felevision stations, or both, while
making and selling equipment to those sta-
tions or to the public, or both.

In our opinion, a holder of a subscription
tel_e\-isi on franchise in either a single market
orin several markets should not be prohibited
from engaging in the procurement and sup=-
Py of programs to television stations for
subsc.nptlon use, so long as the subscription
television station is free to use the franchise
holder’s system, whether or not it uses the
?mgram:s supplied by the franchise holder,
m_iecd, I many cases the subseription tele-
;lsmn station and the franchise holder may
k'-‘ t.be same party. This, as the Commission
: 1OWs, is true of RKO in Hartford. This may
}tlso occur in the case of two Phonevision
tranchnsc options which have been granted
0 Fleld Communications in Chicago and
Raiser Broadeasting in Los Angeles.

We believe that so long as any subscription

1 on franchise holder stands willing to
I;Siilfl_g subscription service to all stations
<crf mixmed by the Commission to carry sub-
;hogf}otl Programs in a particular market, it
fra;l IC:AOt, make any difference whether the
pm"m.se hol.der on some occasions obtains
Sta:_-i;ams which are in turn supplied to the
. («)-‘ hl:?- ~The stations will still have plenty
PrOgm}n ;ources from which they may obtain

It should be

legal and puss
Zenith

emphasized that because of
ness considerations involved,
and Teco would be effectively pre-
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cluded from entering into any arrangement
or tie-in with a local franchise holder giving
any program supplier exclusive use of Phone-
vision facilities. Likewise, the same legal and
business considerations would preclude a
local franchise holder from entering into any
tie-in arrangement which would require sta-
tions to use only programs supplied by the
franchise holder.

We, of course, recognize that the television
station should have ultimate control over the
final selection of all subscription programs
broadcast * * *.

They then refer to the three methods for
arranging for programs which involve
various degrees of cooperation between
the licensee, the franchise holder, and
program producers which were men-
tioned in paragraph 137, and conclude
by saying:

We do not believe that any sound regula-
tory purpose will be served at this point by
putting unnecessary restrictions on a fran-
chise holder’s participation in program pro-
curement. Nor do we believe that any useful
purpose would be served by putting a pro-
gram distribution restriction on any other
group or classification. At the outset at least,
subscription stations will require all the col-
lateral help they can possibly obtain to ac-
quire sufficient box office product to make
subscription television a success. _

224, The views of Telemeter were set
forth in detail in paragraph 150. On the
basis of those views, Telemeter urges
that, at least at the outset, there be no
limitations placed on the system pro-
ponent, such as Telemeter, or on the
franchise holder with regard to their
ability to produce, acquire, obtain or sup-
ply STV programing. In one respect,
Telemeter disagrees with Zenith-Teco.
The position of the latter parties, we are
told, would preclude exclusive franchise
agreements between Telemeter and TV
station licensees. Telemeter believes that
an exclusive franchise may be the only
method for commencing STV in the early
days of the service.

225. Without mentioning them by
name, we note that other proponents
have views similar to those mentioned
in portions of the foregoing. However,
we specifically mention Kaiser because
of its reference to networking of STV
programs. It states that the key to the
success of STV lies in its ability to ob-
tain programing that will be supported
by subscribers, and that to prevent inter-
connection of STV operations in differ-
ent markets or to prevent equipment
manufacturers from engaging in pro-
gram procurement or supply would be
to impose severe restrictions in this vital
area with no real evidence that they are
necessary either to protect free TV or
to prevent anticompetitive practices.
One proponent, ACLU, holds the view
that there should be a complete divorce
of programing from other facets of STV
operation because diversity is limited by
monopolizing programing in the hands
of those who control distribution, and
diversity is broadened by developing new
entrepreneurs in programing.

226. Among opponents of STV, ABC
believes that the Commission should not
presently adopt rules limiting equipment
manufacturers or sellers or franchisers
with regard to engaging in program pro-
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curement and supply for STV. It ob-
serves, however, that—

[a]lthough these combined functions may
raise questions under the antitrust laws, the
questions are subtle and do not lend them-
selves to answers in the abstract. The sound
course would be for the Commission to adopt
no rule at this time and to await develop-
ment of the subscription television industry.

AMST is of the view that although if
such restrictions were adopted they
would preclude certain groups from
siphoning programing from free TV,
they would not prevent siphoning itself.
Finally, the Joint Committee, in order to
minimize the risk to free, TV opposes any
form of networking of STV programs or
other types of multiple program pur-
chase agreements.

227. Issue (7). Generally, comments
favor traditional concepts of licensee
responsibility, and most favor the re-
quirements in proposed § 73.642(e) (see
Appendix C) for assuring licensee con-
trol. They are those required by the
third report for trial operations and
suggested by Zenith-Teco for final rules,
and it is stated that they would be ade-
quate to insure licensee responsibility for
STV station operations. Kaiser, however,
believes that it is too early to decide on
detailed restrictions because we do not
yvet know along what lines the program
procurement process will develop. It
might be along the lines of free TV with
a network-station relationship, or it
might be different and therefore call for
more complete control by the licensee
over operational details. Munn and
Chase state that having rules on licensee
control might protect licensees against
outside pressures.

228. Telemeter supports ‘the proposal

providing it is made clear that exclusive
franchise agreements are permitted and
that stations may enter into contracts
whereby the franchise holder undertakes
to broadcast a minimum of STV pro-
grams within specified time segments.
ABC favors the proposal but states that
the Commission should recognize that
in order to offer special and unusual at-
tractions some kind of network-type dis-
tribution structure may be necessary.
Because of this, it states:
[t]he Commission should not foreclose sub-
scription television operators from contrac-
tual arrangements necessary to provide a
nationwide audience for programing. In the
free television and radio areas, a reasonable
accommodation between the concepts of li-
censee responsibility with respect to program
selection and national program distribution
has been realized, and a comparable relation-
ship would appear appropriate for subscrip-
tion television.

229. Issue (12). Comments on this is-
sue vary. Teleglobe believes that it would
be premature to adopt rules on this sub-
ject at this early stage. Telemeter, ex-
pressing the same thought, says that if
multiple systems are permitted, there
may be some cross-licensing and pooling
of patents. Some system proponents may
manufacture and others not. Therefore,
until the pattern of the industry
emerges, it would be impractical to at-
tempt to be specific about patent licens-
ing terms and conditions. Trigg-Vaughn
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believes that the proposed rule in § 73.642
(e) concerning licensee confrol is suffi-
cient to protect against abuses, should
any develop, that might be imposed on
licensees and ultimately the public by
manufacturers of equipment. Zenith and
Teco are of a similar view. ABC, on the
other hand, believes in having appro-
priate restrictions to guard against anti-
competitive practices. If the Commission
should adopt a single technical system
and permit more than one STV opera-
tion in a community, it then urges that
rules be adopted that would permit shar-
ing of rights and that would limit ex-
clusivity arrangements.

230. Conclusions. We have carefully
weighed the foregoing material and have
arrived at the conclusions in the follow-
ing paragraphs. Because of the limited
scope of the Hartford trial, we lack in-
formation about conceivable problems
of monopoly with regard to STV. As we
sald in paragraph 222, this may be
partly the result of the more limited con-
ditions which the third report imposed
for trial operations. For example, had
one system been tried in three markets,
as would have been permitted by the first
report, we might now have trial informa-
tion about interconnection of systems
and the purchase of programs from a
broader financial base by a franchise
holder in more than one community.
This lack of information, and other con-
siderations mentioned below, lead us to
the conclusion that, at least until such
time as the infant STV industry grows
to the point where patterns of organiza-
tion and problems are discernable, we
shall not adopt rigid regulations in re-
spect to matters related to Issues (6)
and (12), and the kindred matter of in-
terconnection of STV operations. In-
stead, we are adoptiong rules in respect
to Issue (7) which are of such breadth
that each application may be treated
on the basis of its specific fact pattern as
to topics therein relating to Issues (6),
(12), and interconnection.

231. Issue (6). Zenith and Teco have
depicted for us the modus operandi and
methods used at Hartford which include
three functional organizations — the
local franchise organization, the TV
station, and program sources. At Hart-
ford, the first two were under common
ownership. We are told that there ap-
pears to be no reason why this should
not be, although it often may not be the
case. Three possible methods for making
arrangements among these elements for
obtaining programs (par. 137) are men-
tioned. We are informed that at Hart-
ford programs were obtained from more
than 50 sources during the first 2 years
of the trial. These parties indicate that
Zenith does not intend to engage in pro-
gram production or distribution, that for
business and legal reasons they would be
precluded from entering infto arrange-
ments with local franchise holders giving
any program supplier exclusive use of
Phonevision facilities, and that the same
considerations would preclude local
franchise holders from entering into
arrangements with station licensees that
would require the latter to use only pro-
grams supplied by the franchise holder.
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232. Telemeter, with considerable ex-
perience in Canada, stresses the impor-
tance of permitting a single firm to en-
gage in all phases of STV operations
including production of entertainment,
broadcasting it to the public, installing
decoders, and all other aspects of the
business. Without this, they insist, STV
may not get off the ground. They are
therefore of the opinion, at this stage,
that it serves no useful purpose to try
to predict and separate the elements of
STV and regulate them. Moreover, they
strongly favor permitting exclusive fran-
chise arrangements, contrary to the
position of Zenith-Teco.

233. Thus, the two entities that have
the most actual experience in STV oper-
ations appear to have views that differ
in some essential respects. This under-
scores the fact that we are in an un-
charted area. There is no real evidence
that restriction is necessary. In free TV
some manufacturers and licensees have
gone into programing to promote com-
petitive free TV. Why should the same
not be permitted in STV? We have only
conjecture to argue against it.

234. We have, through limiting STV
operations to five (or more) station com-
munities and to one station in those
communities, and through limiting the
kind of programing that STV stations
may broadcast (see Issue (14)), taken
sufficient steps at this time to protect
the existing TV structure. We think it
essential that thought be given to what
might be necessary to protect the growth
of the new STV service. It appears that
some sort of broader purchasing base for
programs might be effective in making
available to viewers programs of little
mass appeal—operas, plays, and the
like—which may not be available on the
basis of single-station purchasing. (It
might also be helpful in obtaining more
and better mass-appeal programs, there-
by aiding STV to achieve greater market
penetration—a matter about which
doubts have been expressed.) As was
mentioned in the comments, if a rela-
tively small number of viewers in each
of many communities were to view an
opera, it might make producing and sell-
ing operas an atfractive business venture.
Lack of such programing on STV trials
is one of the areas that STV opponents
have chosen at which to aim their darts.
It would appear unreasonable, then, to
argue against interconnection of STV
operations, or against procurement and

.supply of programs by franchise holders
with franchises in more than one city, or
by equipment manufacturers, when there
is no real evidence that such restrictions
are essential to protect free TV or to
provide safeguards against anticom-
petitive practices. AMST states that even
if we had such restrictions they would
only prevent some program siphoning
but not all. To which we can only reply
that it is not our intent to erect a com-

plete fence about free TV. It may well
benefit the public to leave at least a small
opening in the enclosure. Finally, to the
ACLU argument that diversity is best
promoted by separating the functions of
programing from other parts of STV

operations, we answer that we give creqd-
ence to the view that there may be a need
for flexibility of approach to program
procurement and supply in the early
stages without which the service may not
develop at all—a result that would make
for even less diversity,

235. Issue (7). In view of the forego-
ing discussion about Issue (6) and the
discussion of Issue (12) hereafter, we
are of the view that proposed § 73.642(e)
concerning licensee control should be
adopted with amendments befitting the
situation as it appears to be. Before spee-
ifying what the amendments are, we
shall refer briefly to a related topic—
our chain broadecasting rules—to illus-
trate what we consider to be funda-
mental policy. That policy underlies the
chain broadcasting regulations and the
amendments to § 73.642(e) which we
adopt today. The chain broadcasting
rules, adopted for radio in 1941, were
later carried over to television stations
when TV came into being, and the essen-
tials of those rules are presently in effect.
The rules were designed to protect
against two types of situation that the
Commission deemed to be contrary to the
public interest—so-called exclusivity of
affiliation, and territorial exclusivity,
The former consisted of an agreement
between a station and a network whereby
the station agreed to accept programs
only from that network. The latter was
the reciprocal undertaking on the part
of the network whereby it agreed that it
would not make its programs available
to any other station within a given radi-
us. The former was economically advan-
tageous to the network because it gave
assurance of an outlet in the community.
The latter was of advantage to the sta-
tion because it had a definite source of
programs assured, and knew that no
other station in the area could carry
those programs.

236. In adopting the chain broadcast-
ing rules, we found both types of ex-
clusivity to be contrary to the public
interest. Exclusivity of affiliation was
proscribed because it hindered affiliaies
in the choice of their programs, since
they could not broadecast those of another
network even though the other network
might offer some programs that were
highly desirable and the broadcasting of
which would be in the public interest.
In addition, such exclusivity arrange-
ments limited the chances of other net-
works to have their programs broadecast
in that community, since the station
having an exclusive affiliation with one
network could not broadcast programs
of another. In other words, networs
competition in the community was re-
stricted, contrary to the public iqtc-rest-
Similarly, territorial exclusivity also ré-
stricted competition in that if an affiliate
did not carry a program of its network,
other stations in the market were pre-
vented from competing to obfain and
broadcast the program.

237. As explained above, and for the
reasons mentioned, we are adopting
rules providing that only one 'stat,xon
licensed to a particular community may
engage in STV operations. In effect, then,
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we have decided that under the condi-
tions of uncertainty about the future de-
velopment of STV, and to protect the
interest of the public in having sufficient
amounts of free TV programs available
there should at least at the present time
be something akin to territorial ex-
clusivity for the STV operator in each
community.

238. As to the matter which is analo-
gous fo the exclusivity of affiliation which
was struck down by the chain broadcast-
ing rules, we have, as the previously
stated views of the parties indicate, a
conflict of thought between two of the
principal proponents of STV—Zenith-
Teco, and Telemeter. Zenith and Teco
relate that for business and legal reasons
they would be precluded from entering
into arrangements with local franchise
holders that would give any program sup-
plier exclusive use of Phonevision facili-
ties. They state that the same considera-
tions would prevent local franchise hold-
ers from arrangements with STV sta-
tions that would require the stations to
broadcast only STV programs which the
franchise holder supplied. On the other
hand, if we understand the position of
Telemeter correctly, it is of the view that
it is essential that arrangements which
limit an STV station to obtaining pro-
grams from a single source be permitted
or the new service will not be able to de-
velop in its early stages. It appears that
Telemefer would agree that at a later
stage of development such arrangements
might conceivably not be in the public
interest,

239. As a general principle, we believe
that the philosophy underlying the chain
broz_uicnvLi.ng rules should apply to STV,
for it is in the public interest to stimulate
competition and diversity. However, gen-
eral principles are subject to modifica-
tion if fhe situation indicates a public
be;neﬁt may result. Such was the case
with our decision to limit STV operations
to one station per community. As to the
present problem, in our judgment we do
not know enough about STV at this time
to adopt rules proscribing exclusive pro-

graming arrangements—which on their

face would appear to be anticompetitive.
For it may be that under the circum-
stances that prevail in the early phases
of STV such arrangements, as Telemeter
argues, will be necessary to nurture the
new service into being—thereby once
again modifying the general principle.
Thus, on the one hand we believe, along
Wwith ABC, that there should not now be
Specific regulation. But on the other, we
would be remiss in our duty, in setting up
a new service, to write rules that are si-
lent on a topic of great concern. For this
reason, we have chosen a middle course.
We adopt rules (see § 73.642(e) of Ap-
bendix D, which with modifications is
the proposed § 73.642(e) of Appendix C)
\\'hxc}h provide that, generally speaking,
par_t.les will not be granted STV authori-
zations if they have entered into agree-
men‘.bs that prevent or hinder them from
making a free choice of programs. How-
ever, we provide that we shall examine
f?as:p application on an ad hoc basis, and
If it appears under the given fact situa-
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tion that the rule should be waived, we
shall do so.

240. Similarly, Telemeter has urged
what in effect is a rule permitting option-
ing of a station’s time for broadcasting
a certain number of hours of STV pro-
grams per day or segment thereof. We
have, of course, abolished option time for
free TV because we found it not essential
to successful conduct of TV network
operations, and a restraint contrary to
public interest. For reasons stated in the
preceding paragraph, it could be that in
some cases it might be in the public in-
terest to permit this type of arrangement
in the early stages of STV. Therefore, we
have also incorporated in the new
§ 73.642(e) provisions to the effect that
STV authorizations will not be granted to
parties who have entered into such ar-
rengements unless the Commission has
approved them.

241. The rules which we adopt are
broad enough to encompass not only
equipment manufacturers, franchise
holders, or others who may be engaged
in program procurement and supply, but
also any STV networks that may develop
or other types of STV interconnections
between communities. We do not fore-
close STV interconnection or networks,
but if arrangements related thereto re-
strict the freedom of choice of STV
stations in procuring programs, the Com-
mission must approve them or no STV
authorization will be granted.

242. In periodic reports which we shall
require those holding STV authorizations
to submit, we shall obtain information
in this area, and do not, of course, fore-
close further rule making with regard
to it.

243. Although, as stated in paragraph
347, we do not now decide what informa-
tion will be required in applications for
STV authorizations, we believe that the
subject just discussed is of such impor-
tance that information on it will have to
be contained in applications. For this
reason, we are adopting a rule stating
what material on the subject must ap-
pear in STV applications (See § 73.642(g)
of Appendix D).

244, Issue (12). As with Issue (6) we
believe that we have insufficient informa-
tion at present to know what, if any,
regulations may be necessary. Much, if
not all, of the issue is mooted by the new
rules which we adopt. Thus, for example,
restricting STV operations to one per
community moots the question of
whether stations should be permitted to
enter into contracts giving them exclu-
sive rights to use a system in a particular
community. The adopting of rules per-
mitting multiple systems greatly dilutes
the other question posed in the issue.

245. As with other aspects of the new
service, we shall keep the matters covered
by this issue under surveillance and may
from time to time require the submission
of reports and other information to keep
us abreast of developments, toward the
end of having an informed basis on which
to take any further regulatory action
that may be required in the public
interest.

(8) The nature of the technical rules
that should be adopted. 246. Appendix C
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of the further notice contained a pro-
posed § 73.644 concerning equipment and
technical operating requirements. That
section indicated that STV equipment
must be approved in advance by the
Commission’s established type approval
and type acceptance procedures. It fur-
ther stated (as did par. 39 of the further
notice) that additional rules concerning
equipment and technical operating re-
quirements would be announced at a later
date. (This, of course, was contingent on
the establishment of a nationwide STV
service.)

247. No comments were received on
whether to adopt the proposed § 73.644.
After having considered that proposal,
we are of the opinion that the type ap-
proval portion thereof should be deleted.
Type acceptance is generally used
throughout the radio services in the ab-
sence of an urgent need for type approval.
No such urgent need appears evident
here. Section 73.644 adopted herein is
modified accordingly.

248. As mentioned previously, we have
decided that multiple technical systems
should be permitted (pars. 219-220). On
July 31, 1967, we released a second fur-
ther notice of proposed rule making.* It
invited comments on proposed rules
which would permit the use of any STV
technical system which meets the stand-
ards set therein in the event that STV
were authorized and that multiple sys-
tems were permitted. Those rules would
require adequate performance of STV
systems in serving subscribers and in
avoiding any increase of interference to
conventional television services.

249. As that document pointed out, the
Commission did not foresee a need for
special technical operating requirements
for STV, and stated that in the absence
of such requirements the operating re-
quirements for conventional television
station operation would apply. However,
it was made clear that if any parties
believed that special rules on the subject
were necessary, their suggestions and
comments would be welcome.

250. All comments filed in response to
the second further notice are presently
under study. The rules which we adopt
today establishing an STV service will
not become effective until 6 months hence
so that ample time will be allowed for
congressional and judicial review (par.
19). Before that date we intend to issue
another report and order in this proceed-
ing adopting rules establishing standards
with which STV technical systems will
have to comply.

(9) Whether, and to what extent, the
Commission should regulate the charges,
terms and conditions pursuant to which
subscription television service will be
offered to the public. 251. Zenith and
Teco support proposed § 73.643(b) of Ap-
pendix C which would require that
charges, terms, and conditions of STV
service to subscribers be applied uni-
formly, although providing that sub-
scribers may be divided into reasonable
classifications, approved by the Commis-
sion, with different sets of terms and

32 F.R. 11285.
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conditions applied to subscribers in dif-
ferent classifications. However, beyond
that, they believe that the actual decoder
ingtallation, decoder rental, or per-pro-
gram charges should not be regulated by
the Commission. Trigg-Vaughn has a
similar view. Among other reasons for
this position, Zenith-Teco state that STV
will be in competition with other forms
of box office entertainment, and prices
would best be controlled by competition
in the market place. Telemeter, along
the same vein, holds that STV should
have the same freedom in pricing as
other box office entrepreneurs enjoy.

252. Acorn states that there should be
no rate regulation initially because the
competition between free TV and STV
should keep the STV charges reasonable.
Kaiser says that it is too early to decide
whether to regulate rates, and Teleglobe
holds that it is premature to regulate
charges, terms, and conditions because
there should be as little regulation of
STV as possible in the beginning. Trigg-
Vaughn argues that no need for rate
regulation has been shown and that reg-
ulation would place an artificial restric-
tion in that area. If experience shows the
existence of abuses, it is argued by
Zenith-Teco and others, the Commission
may take appropriate action.

253. As to actual jurisdiction to regu-
late rates, Telemeter holds that the Com~
mission has no such authority because
STV is a broadcast service, section 3(h)
of the Act states that broadcasting shall
not be deemed common carriage, and
rate regulation has traditionally and
legally been limited to common carrier
and public utility fields. ABC expresses
doubts that the Commission can regu-
late rates because STV has been deter-
mined to be broadcasting so that it comes
under Title III of the Act; thus, it would
not appear that the Act would sanction
STV rate regulation. It suggests that the
Commission seek Congressional guidance
on the matter because STV is such a
drastic step which changes traditional
concepts of American broadcasting.
Others, too, state that the Commission
has no jurisdiction. For example, the
views of the Joint Committee have been
expressed in paragraphs 151-152 above;
and, Trigg-Vaughn urges that the regu-
lation of the economics of broadcasting
is beyond the powers of the Commission.
Although AMST states that it takes no
position on the matter, it points out that
rate and other regulation would be vast
and complex, and that because of the
doubtful benefits and substantial threats
to the public, STV should not be
authorized.

254. It is appropriate here to mention
the proposal of ADA which foresees as a
development of the future a system de-
seribed by Dr. Joseph V. Charyk, presi-
dent of the Communications Satellite
Corp. The system is based on the “tele-
phone exchange” principle. It is briefly
described as follows:
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* * = The home or place of business would
have a TV set and speaker with an auxiliary
tape recorder for both picture and sound,
connected to a central exchange by a single
coaxial cable through a selector switch like
a telephone dial or push-button.

The cable would come from a central ex-
change, like a telephone exchange, which
would have literally thousands of feeder con-
nections from television and radio station
studios, film and tape libraries, newspaper
offices, educational classrooms and labora-
tories, retail stores, banks, and accounting
services, movies, and sports centers, theaters,
and concert halls. Each service and individual
newspaper, lecture, film, game, etc. would
be individually dialed.

Viewing and listening need not be “live.”
The receiver can be turned on and off to a
specific channel by a clockswitch, so the
subscriber can receive and tape record pro-
grams and services for later, more convenient
viewing or study; newspapers, for example,
would be recorded in the early morning hours
for breakfast consumption—and continually
updated around the clock,

ADA states that such a system would
provide a choice of all available pro-
grams and services whether paid or
sponsored. All programs would be car-
ried by the system. The producer of pro~
grams would be separate from the tele-
vision station and cable carriers, and
would pay them on a cost-plus-fair-
return basis.

255. This is not a complete deseription
of the views of ADA, but it serves to give
the central theme of their comments—
that although ADA favors STV, the Com-
mission should withdraw its proposed
rules and propose new rules under which
free TV and STV stations would be sep-
arately licensed, with the latter being
regulated by common carrier principles
under direct FCC supervision of carrier
rates and terms. It expresses the fear
that to adopt STV rules along the lines
of those proposed in the further notice
might thwart the development of the
foregoing type of system, contrary to the
public interest.”

256. In oral argument, Zenith and
Teco maintain that the ADA proposal
is premature. They state that eventually
if it came to pass that pressures for spec-
trum space were so great as to make it
necessary to lay cables to cover 80 to 90
percent of the population of the country,
then cable would be the primary form
of transmitting information into TV sets.
Such cables, they say, could realize econ-
omies only by carrying many channels,
e.g., 20 to 40 channels. They state that
under such circumstances, probably the
cable would be under single ownership
and it might then be in the public in-
terest to have a policy prohibiting the
cable owner from being an entrepreneur
of information that goes over the cable
and requiring the owner to provide chan-
nels on a fair basis to all who order them.

5 We also note here the suggestion of TVC
of California, Inc., and Con-Sumers, Inc.,
that space satellites be used for STV. The
suggestion is couched in the broadest terms,
contains no details, and is, in any event,
outside the scope of this proceeding.

However, as to over-the-air STV, they
aver that the situation is different, for
there are not single owners of many
channels, but licensees of single chan-
nels, and the duopoly rules provide pro.
tection within a community.

257. Conclusions. With regard to the
ADA views, we admit that the future
may well bring with it the sort of de-
velopment which they describe hut it
would appear to be years away. We do
not believe that STV, which we think
is in the public interest, should be re-
quired to await such a great passage of
time, especially since there is nothing
to lead to the conclusion that our action
taken today would, as ADA fears, thwart
the future. We see no reason to believe
that STV, authorized as we propose,
would impede the development of a “tele-
phone dial” system any more than would
the fact that retailing, banking, account-
ing, distribution of newspapers, and the
like are presently cast in a mold that
is highly different from that which ADA
foresees. STV has already been post-
poned for a number of years and, with
the information now before us, we he-
lieve that it should at last be given
a chance to provide what lies within its
power to the public. Should the situation
envisaged by ADA occur, there will be
time enough to switch to a common car-
rier type of regulation if that is then
indicated.

258. It is stated that the nature of
STV, like that of common carriers and
public utilities, is such that rate regula-
tion is necessary. Coupled with this are
two additional arguments: That we must
consider and decide whether we have
such rate-regulatory authority before
permitting STV operations; and that
lacking clear-cut authority we should g0
to Congress for legislation amending the
Act to give clear authority.

259. We cannot agree with these views.
For reasons stated in the first report, We
have concluded that we have jurisdiction
to authorize STV. Although we do not
here decide whether we possess authority
to regulate STV rates, we observe that
the authority to authorize STV is not
dependent on a concomitant one permit-
ting such regulation. It is stated that
television channels are in the public do-
main and that the STV operafor will
make a direct charge to the public for
use of the public’s property. Such 2 situ-
ation, we are told, requires rate l‘eg‘ﬂ?'
tion., The argument is without merit
Throughout this document we have usee
the term “free TV.” However, “free TV
is not really free. The advertising costs
which support free TV are eventually
passed on to the public, and a profit =
made by the licensee or others from fthe
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use of the public’s channels.™ Yet we do
not regulate the rates charged by free TV
stations for time over their stations
which results in their profits, and it has
been said that we cannot.”

260. The public is free to subscribe or
not to subscribe to STV services. We be-
hat the market place will regulate
rges that are paid and that if
they are excessive the operations will rot
succeed (see par. 200). There is nothing
in the Hartford trial to indicate that
rates will be exorbitant. The highest price
for a feature film during the first 2 years
of the trial was $1.50. The lowest was 50
cents. The most costly sports event was
$3; the lowest, $1. The average prices for
such programs during the second year
were $1.03 and $1.37, respectively. Prices
for other programing were comparably
reasonable. We have already adverted
to the fact that for a very popular heavy-
weight fight nine persons were viewing at
each tuned-in set for a cost of §$3, where-
as the same fight was shown on closed
circuit TV in local theaters for a price
of $5 per head. Moreover, the rules which
we adopt provide that the station licensee
shall have ultimate confrol over the
maximum charges to be made for pro-
grams, and the licensee is responsible to
the Commission at renewal time for the
stewardship of the station in the public
interest and is expected to govern his
activities during the license term accord-
ingly. Regulation of charges, terms and
conditions as preseribed in § 73.642(f) (2)
(Appendix D) which we adopt today is
the extent of regulation that we deem
necessary at the present time in this
area. Should abuses arise, we are not
barred from taking whatever steps ap-
pear to be necessary to correct them.

(10) Whether a station engaged in sub-
scription television operations should be

2 Ip_. oral argument, the Joint Committee
questions this view that advertising costs are
on to the public and calls attention
of the Commission to a recent book, by a
professor of economics, in support of the
argument that *‘television today is indeed
freg because as there are more and more
v;mxts of a particular commodity being sold

* * the purchase price goes down and to

© that extent the advertising costs are borne

by the esults of mass production in terms
of lowering the purchase price.” The Joint
ee thus has introduced into the rec-
ord two conflicting positions, for Appendix A
0 its comments filed Oct, 1, 1966, in response
%o the further notice, consisted of a scholarly
article appearing in the June 1966 issue of
the Economic Journal which stated the
following on its first page:

bm‘m ;?63 American advertisers spent $1.6
Gl lon \Lo support the existing commercial
t~ cv.i\.un system. In the same year this sys-
em‘ provided viewers in all income groups
:Ii‘{(‘\ f‘,' ;total of 3.4 million station hours of
r N';rl.‘z;nment and news programmes. The
0sts of this entertainment were shifted to
consklz}xcrs in the form of higher prices for
advertised goods and services.”

;I}ta11§"evexlt, even if advertising costs were
w: - bassed on to the consumer, the fact
r,.’il‘kt,remam that we do not regulate the
1;: 25 ; 1;11 rfizcd a(évegtlsers by licensees of pub-
Ctaannels, and adverti i
OL'})tc public sers constitute a part
m;:'ifltclxlgzer Publishing Co. v. Federal Com-
lcations Commission, 68 U.S, App. D.C
124, 196, 94 7. 2d 249, 251 (1937). =
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required to furnish subscription service to
all persons within its service area who de-
sire it. 261. Several parties are of the
opinion that it would be premature to
adopt rules on this subject in this stage
of development of STV. In this, as in
other areas, Kaiser believes that because
of the uncertainty about how the new
service will develop, overly narrow and
detailed restrictions might both fail to
achieve their desired ends and smother
the infant industry. Kaiser states:

* % ¥ [I]tis far too early to conclude that
there is a need to impose full-blown public
utility regulation upon subscription opera-
tions, with an obligation to serve everyone
within some defined area and with detailed
regulation of rates and earnings.

Trigg-Vaughhn thinks it too early to im-
pose a regulation requiring that every-
one within the service area of a station
be furnished STV service if he desires it.
The reason given is that there might be a
limitation on the ability of a station to
do this as a result of freak interference
and reception conditions or other prob-
lems for which the station would have no
remedy. ABC, Telemeter, and by implica-
tion, Munn and Chase, are of the view
that, generally speaking, STV service
should be provided to all persons in the
service area on a nondiscriminatory basis.
However, -the last two of those three
parties qualify the position with provisos
which include giving the STV operator
the right to refuse or terminate service
for non-payment of STV fees, for irre-
sponsible or unauthorized damage to or
use of decoder equipment leased to the
subscriber, or for other reasons. Tele-
meter would also like the right to pro-
vide cash decoders rather than credit-
type decoders to poor credit risks. Munn
and Chase observe that the right to see
free TV is limited by the ability to buy
a set, and if a person does not pay for
his TV set, it is repossessed. They believe
it would be an error to place on STV
operators a requirement to serve all who
wish to subscribe, and that the matter
would best be left to the operator’s busi-
ness judgment and desire to expand.
262. As to the last-mentioned point,
Trigg-Vaughn says that because of nat-
ural competitive motives the STV oper-
ator will make the broadest efforts to
serve as many subscribers as possible.
Zenith and Teco, of the same view, say
that because of this there is no need for
a rule. They also advert to the fact, like
the Trigg-Vaughn view mentioned in the
previous paragraph, that it is sometimes
difficult to define a station’s service area
because there may be places of poor
reception within the Grade A and B con-
tours. They believe that although a rule
might give protection in such situations,
they can easily be handled on an ad hoc
basis. Although apparently opposing the
adoption of a rule, Zenith and Teco ex-
press a view like that of Telemeter, and
Munn and Chase, that the STV operator
should be permitied to withhold or with-
draw STV service from those who are
poor credit risks or who otherwise vio-
late the ferms of subscription agreements.
263. Finally, Zenith and Teco make the

_ following statement:
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* * * We might also note that in com-
mencing new subscription operations in any
community, it may be necessary, in order to
efficiently and expeditiously handle decoder
installations, to break down the so-called
service area into geographic sections for
purposes of orderly promotion and develop-
ment. While this approach would be usually
temporary, in most cases it will undoubtedly
be utilized.

264. Conclusions. This issue is not with-
out difficulties. We have classified STV
as broadcasting on the ground that its
transmissions are intended to be received
by all members of the public who wish to
subscribe. This would suggest that all
who wish it should receive service, i.e.,
that all should be served, but for the
reason that STV is broadecasting—re-
gardless of whether it is a public utility
or not.

265. It is suggested that we not have

“rules on the subject, at least until more
is known about the pattern of STV activ-
ities. However, although for that reason
we have been willing to defer pos-
sible action in some of the areas dis-
cussed in the issues mentioned above, we
believe that with regard to the instant
issue the possible problems are rather
clearly drawn, and that to defer action
could lead to difficulties that by rule
could be avoided. We know, for example,
that within the normal service areas
of television stations there may be poor
reception at some places; that a small
percentage of people are poor credit risks,
that they may violate the terms of a con-
tract with an STV operator, and that
they may damage decoders installed in
their homes; and that when an STV serv-
ice is commencing operations in a com-
munity it may be more efficient and ex-
peditious to install decoders on the basis
of geographic sections.

266. The rule which we adopt (§ 73.642
(f), Appendix D) takes such matters into
consideration. We believe that it will
avoid problems fhat might arise with re-
gard to them, that it will not hinder STV
operations, or, on the other hand, do a
disservice to the public by unjustly pre-
venting them from receiving STV pro-
grams which they desire to view. With
regard to the relatively tiny percentage
of the public who might not pay their
bills, for example, we note that even in
the public utility field precautions are
taken on the matter. Thus, for example,
it is common for a utility like a telephone
company to include in its tariff rules a
provision that the company may require
potential customers to supply a surety
bond or cash deposit satisfactory to the
company to assure payment for service.
Moreover, they often provide that the
company may terminate service for non-
payment of bills. The fact that the tarifis
state that the company “may” discon-
tinue service, i.e., leaving the matter to
the discretion of the company, instead
of stating that the service “shall” be
discontinued when certain conditions of
nonpayment prevail, raises certain ques-
tions about possible dissimilar treatment
of customers by the utility which have
not yet been solved. Be that as it may,
we mention the tariffs to indicate that

even in the utility field, of which the
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cornerstone is service to the public de-
mand, there are provisions of the type
referred to.” We do not find it unreason-
able, therefore, to have similar provisions
for STV service, for we think that they
would do no more violence to the concept
of broadecasting serving all of the general
public than the telephone company pro-
visions do to the concept of a public
utility.

267. However, since the service is new,
we do not know under exactly what cir-
cumstances precautions or other actions
should be taken by STV operators or what
the precautions or actions should be.
This is an area as uncertain as the “may”™
vs. “shall” problem mentioned above. The
rule which we adopt is broad enough to
permit an STV operator, as Telemeter re-
quests, to install a cash, rather than a
credit decoder for poor credit risks, and
to permit requirement of a reasonable
deposit in advance for poor credit risks.
However, we emphasize that we do not
expect such cases to arise frequently, and
that we regard as fundamental the con-
cept that STV, like other broadcasting,
is for the general public. We view actions
like those just mentioned as reasonable
under the circumstances, and as not pre-
cluding the persons involved from becom-
ing STV subscribers. We also regard it as
reasonable to permit termination of serv-
ice for nonpayment of bhills, damage to
decoders, or the like. It is stressed that
we expect STV operators to use good
judgment in this area of business opera-
tions. We shall observe carefully the op-
eration of STV under the leeway which
we here provide, and shall take appro-
priate action to correct any abuses that
may occur or any other situations which
we deem contrary to the public interest.
From time to time, as with other aspects
of STV operations, reports on the sub-
Ject may be required of STV operators.

268. As to geographic or other reason-
able patterns of installation for new STV
services, the rule is drafted to permit
this. Such a provision seems reasonable
and likely to make for a more rapid and
efficient development of the new service
in any community. The rule also pro-
vides that STV service need not be fur-
nished to those residing in pockets of
poor reception within the service area
of an STV station. Finally, our prelimi-
nary study of the technical systems for
STV leads us to recognize that the serv-
ice area of an STV operation may well
be smaller than that of its free TV serv-
ice that our rules will require it to pro-
vide. The rule adopted today in relation
to the instant issue of whether STV
service should be provided to all within
the service area of a station is designed
to strike what seems a reasonable re-
quirement, namely, that STV service
must be provided to all within the Grade
A contour of the free TV service of the
station, with the exceptions mentioned
above concerning nonpayment, poor re-
ception pockets, and the like. This rule
is consistent with our use of the Grade

% In other words, utilities must serve the
public on demand—for a charge. They are
not charities.
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A contour in limiting STV to five-station
communities. No doubt many subscribers
will be obtained outside that service
area, but service there will not be man-
datory.

(11) Whether requirements should be
imposed to insure that the public would
not be adversely affected by obsolescence
of subscription television equipment or
cessation of service, e.g., should the Com-
mission require that such equipment be
leased rather than sold. 269. Kaiser
states that because the industry is not
yvet developed, it is too early to decide
whether a rule requiring STV equipment
to be rented would protect subscribers
from obsolescence or cessation of service,
or whether it would serve primarily to
prevent them from being able to obtain
equipment from the sources they might
prefer. Others, like Telemeter, Teleglobe,
and Munn and Chase, believe that a re-
quirement of renting would protect the
viewers. Telemeter believes that it would
not only protect from obsolescence and
cessation of service, but that (assuming
multiple systems were authorized) it
would protect those who changed from
the service of one STV company to an-
other. Munn and Chase say that renting
would help in the matter of maintaining
equipment in proper operating condition,
They analogize decoders to postal me-
ters, saying that “the basic unit is sold
to the customer but the meter, contain-
ing the postage printing element, is only
leased, subject to regular service, with
postage added only by postal authorities.”
ABC states that whether equipment is
sold or leased, regulations should be
adopted to protect against early obso-
lescence, or cessation of service. Trigg-
Vaughn believes that, at this point, to
protect the public, it would be wise as an
interim measure to have a rule requiring
that equipment be leased instead of sold,
but with provisions for waiver thereof.
Citing cases and examples, Motorola, in
oral argument, states that a rule requir-
ing leasing would be inherently anticom-
petitive, and urges a rule providing that
subscribers have the option to lease or
purchase decoding equipment.

270. Zenith and Teco believe that STV
operators will rent rather than sell de-
coders because of practical business con-
siderations. This is because the decoder
contains the elements of secrecy of the
system and the billing apparatus which
the operator would want to keep under
his control. They do not object to a rule
requiring rental instead of sale, at least
during the early years of STV, to protect
the public.

271. They also point out that in para-
graph 17 of the further notice the Com-~
mission, because of its doubts about the
viability of STV, suggested that if nation-
wide STV service were authorized, it
might require a showing on the part of
STV applicants that they have the capac-
ity for sustained operation just as is the
policy with applications for proposed
free TV stations.” Zenith and Teco be-

& Ultravision Broadcasting Co., 1 ECC 2d
544, 5 Pike & Fischer, R.R. 2d 343 (1965).

lieve that such a requirement, a showing
by the applicant that it could continue
operation for at least 1 year, would
not be unreasonable. They stress, how-
ever, that this showing should be limiteq
to the station applicant, and not ex-
tended to others such as the franchise
holder. As an analogy, they state that if
a free TV-applicant proposed to use Gen-
eral Electric transmitting equipment it
need not show the financial capabilities
of that company. They admit, however,
that if the franchise holder and the ap-
plicant for the station STV authoriza-
tion are the same party, it might be
appropriate to require a showing that
the financial situation of the franchisee
is such that it will not impair the ability
of the station to be constructed and o
operate for a specified period.

272. Conclusions. At this stage of de-
velopment of STV service, it appears that
the best way to protect the public
against obsolescence of equipment or
cessation of service is to adopt a rule
requiring that equipment be leased and
not sold to subseribers. We recognize that
at some later stage it may better serve
the public interest to permit sale or
lease. Should STV flourish and become a
regular part of the television scene, a
continued leasing requirement could
mean that subscribers would pay in con-
tinued rental fees more than it would
cost to buy the decoding equipment.
However, for the present it would appear
that a rental requirement is more in the
public interest.”

273. Moreover, although we do nof
adopt a rule on the subject we shall, as
with applications for new free TV sta-
tions, follow the policy of requiring STV
applicants to demonstrate financial
ability to continue operations for a
period of 1 year. This will apply not only
to applicants for new stations wishing
to provide STV service, but also to appli-
cants for STV authorizations over exist-
ing stations. Besides the usual reasons
for requiring such a financial showing
in the case of applications for free TV
stations, the requirement will here have
the added function of protecting sub-
scribers in the following way: It appears
from the Hartford trial that in addition
to weekly or monthly decoder rental fees,
subscribers may be charged an installa-
tion fee (in the case of Hartford, $10).
By assuring against early cessation of
service, this investment of the subscnbcjr
is given some measure of protection. This
requirement, as suggested, will run 0
the station applicant and not to fran-
chise holders, although it may involve
inquiry into financial status of the letter
if station applicant and franchise holder
are commonly owned.

(13) Whether means should be pro-
vided to insure that subscription televi-
sion service will be available to all
eligible stations on @ nondiscriminatory

% In addition to protecting subscrlx?ers
against obsolescence or cessation of SCT."'\l}C]er
requiring lease of decoders could concei\..jJ ¥
stimulate the growth of STV since sell Itl’g
decoders for an unfamiliar service might 0
more dificult than leasing.
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pasis. 274. Telemeter suggests that, as-
quming that the Commission establishes
a class of eligible stations, STV should
pe made available to all stations within
that class, subject to the ability of the
station to work out satisfactory terms
with appropriate parties, such as the
franchise holder. It further states, as-
suming that STV is permitted over more
than one station in a community, that
just as a network may make an exclusive
affiliation arrangement with a station in
t, an STV operator should be
permitted to negotiate with a station on
an exclusive franchise basis if it wishes
to do so.

275. ABC believes that STV should be
made available to all eligible stations on
a nondiscriminatory basis, but thinks
that at this time a policy statement on
the matter is all that is required. If for
any reason discriminatory practices
should occur in the future, the Commis-
sion could regulate them. Zenith and
Teco state that no problem could arise
in this regard until more than one sta-
tion is authorized to carry on STV
operations in a community. Because they
believe it unlikely that in the foreseeable
future there would be more than one
station applying for STV authorization
in the same community, they think it
the better course to defer action on the
matter until an occasion arises in which
a second station applies for STV au-
thorization in a community. By that
time, they say, there will be more expe-
rience with STV and thus a better basis
for dealing with the problem which will
exist.

276. Conclusions. We have already de-
termined that all UHF and VHF televi-
sion broadcast stations are eligible to
conduct STV operations. However, since
we today adopt rules limiting STV
operations to one station in a commu-
nity, possible discriminatory problems
with regard to making technical equip-
ment: available to all stations in a com-
munity are moot. Of course, possible
problems on a national scale are con-
ceivable. For example, a party may be a
hcen_sqe in each of two five-station com-
munities. He may be engaged in STV
operations in one of them using technical
system X, and might have an agreement
that the supplier of that system will not
make i} available to any station in the
other community until such time as the
vi.abmty of STV in the former commu-
nity has been determined. If viable in
the former, then the licensee might use
the same equipment in the second com-
munity. If not viable, and the licensee
does not wish to engage in STV opera-
tions in the second community, then the
Supplier of the system could make it
available to another station there. Such
an arrangement might hinder the devel-
obment of STV, but we believe that per-
mitting  multiple systems for STV
Oberations greatly reduces chances of
?(i" erse effect on the public interest that
11.lfiht- occur and the possibility that
arrangements of this sort might be made
(e}lso, they might be illegal restraints of
:}ade), Similarly, we foresee no difficul-
€S nationally with regard to other
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equipment arrangements. As to the
Telemeter suggestion that it be permitted
to negotiate with a station on an ex-
clusive franchise basis, insofar as this
pertains to programing arrangements
and not to the matter of technical equip-
ment discussed above, it has been dis-
cussed in paragraphs 231-234.

(14) Whether a limitation should be
placed on the type of programing which
subscription television operations may
broadcast, and if so, what that limitation
should be and whether applicants for
subscription authorizations should be re-
quired to make a showing of how their
programing will differ from conventional
programing or would otherwise serve the
needs and interests of the community to
be served, and what that showing should
be [references to pars. Nos. omitted].
Whether placing a Umitation on type of
subscription programing is within the
scope of the Commission’s authority,
taking into account §§ 303(b) and 326 of
the Communications Act. 27T7. Briefly,
the principal views of parties on this is-
sue, as expressed in the comments, are
the following: There should be no pro-
gram restrictions on STV because this
would be contrary to the First Amend-
ment of the Constitution and section 326
of the Act (ABC, ACLU, NBC, Telem-
eter). Only if there were an imperious
need to limit STV programing might the
Commission have authority to restrict
(Kaiser). There is no such need because
it is unlikely that there will be siphoning
from free TV and thus there is no immi-
nent threat of STV to free TV; and the
very fact that there is no such threat
raises serious questions about the censor-
ship problems (Zenith-Teco) .

278. Moreover, it is difficult, if not im-
possible, to draft a rule that would define
the programs that STV could carry
(ABC, Kaiser, NBC). For example, the
Commission recognized the difficulty of
defining “box office” in the further notice
(ABC). Any attempted definition of a
restrictive term appearing in a rule
would lead to endless interpretations and
reinterpretations of the rule by the Com-
mission that could have a paralyzing ef-
fect on large areas of program procure-
ment for STV without there being any
evidence that a need exists for such a
restriction (Kaiser). In addition, a re-
strictive rule might inhibit, channel, or
otherwise bind creative activity (Trigg-
Vaughn) and prevent diversity of pro-
graming (ACLU). Even if one succeeded
in drafting a restrictive rule, it might not
be adequate to protect against siphoning.
For example, if a rule were adopted like
the one suggested in the further notice
which would prohibit STV from carrying
certain types of programs common to
free TV such as those in which continu-
ing characters are presented from week
to week in a series using a common set-
ting or central program concept, it
would not protect against the siphoning
of all of the other types of programs
which free TV carries (AMST, NBC).

279. The Hartford trial and Etobicoke
have demonstrated what the program-
ing of STV will probably be (Telemeter,
Zenith-Teco). That programing shows
that serious siphoning of programs or
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talent from free TV is unlikely (Telem-
eter, Zenith-Teco). Thus, there is no
need to have restrictive rules to protect
against siphoning (Zenith-Teco). If
there were such a rule, it would probably
have little influence on the actual pro-
graming anyway (Telemeter).

280. However, and without conceding
that the Commission has the authority
to regulate programing, it might be de-
sirable to have a broad regulation that
could serve the purpose of casting STV
into the mold in which it is most likely to
develop, if for no other reason than to
placate the alleged fears of the oppo-
nents of STV (Telemeter). This rule or
policy might provide that STV stations
are expected not to duplicate free TV
programing, and are expected to provide
programs of the type shown at Hart-
ford, i.e., current movies, sports events
not carried on free TV, and the like, with
the content thereof to be determined by
the licensee or STV entreprencur (Te-
lemeter) .

281, A rule prohibiting commercials
is acceptable (Teleglobe, Trigg-Vaughn).
Yet, since the impact of commercials on
program diversity of STV is unknown,
any rule or policy used by the Commis-
sion should be viewed as in the nature of
an experiment to see how programing
diversity is affected (ACLU). Possibly,
prohibiting commercials on STV would
violate: principles of free competition
(ACLU).

282. As a yardstick for the future, a
rule might be adopted limiting STV to
programs not presently being shown on
free TV (Acorn). A possible rule would
be one prohibiting STV from showing
“trade name” programs for a period of
3 years, with the Commission reviewing
the matter at the end of that time
(Angel) . A rule is proposed that STV not
be permitted to devote more than 50 per-
cent of its STV broadcasting time to
feature films in order, among other
things, to promote, during the remaining
portion of STV broadcasting time, a
variety of programs over STV which pro-
ponents of STV have always promised
that STV would furnish (Joint Commit-
tee). Still another rule is proposed that
would prevent STV from carrying sports
events which have been regularly carried
locally on free TV within the past 5
years—for the purpose of restricting STV
to the kind of sports programing which
has not been available on free TV (Joint
Committee).

283. Finally, as to requiring applicants
for STV authorizations to make a show-
ing that programing would be different
from that of free TV, no such showing
should be required because the program-
ing of STV stations should be decided in
the marketplace (Munn and Chase).
Besides, since the Hartford trial has
shown what programing is likely to be
presented over STV, such a showing
would be redundant (Zenith-Teco).
Moreover, it would be impossible to give
meaningful definition to the showing
that would have to be made by STV ap-
plicants in order to distinguish their pro-
graming from that of free TV because

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19138

the programing of the latter service is of
unlimited variety (AMST).

284. Conclusions. We have determined
that STV can offer a beneficial supple-
ment to free TV and that it is in the pub-
lic interest that this supplement be pro-
vided. The action which we here take to
prevent possible siphoning of programs
from free TV is designed to protect the
present television structure. At the same
time that we protect that structure, we
add to the diversity of voices heard by
authorizing a service with a type of pro-
graming generally not found in free
television. We cannot agree with those
who urge that the type of programing
that STV will show is known, that it is
clear that it will not siphon from free
TV, and that therefore no rule is neces-
sary. The ultimate path that STV will
follow is not clearly known. Although it
may be that STV programing will follow
the pattern of the Hartford and Etobi-
coke operations, and we think it well
may, we would be remiss in our duties
if we did not take regulatory steps to
afford some assurance that free TV will
continue to be available in ample quan-
tity and quality.

285. The rules which we adopt will re-
quire that feature films shown on STV
must not have been given general release
in a theater ® anywhere in the nation
more than 2 years before they are shown
on STV. The purpose of this rule is to
assure that the feature films shown on
that service are generally of such recency
that they are unlikely to appear on free
TV. Thus the siphoning threat is mini-
mized for feature films, a type of pro-
gram which we are told is becoming
increasingly important in the program-
ing of free TV. Since a major part of the
STV programing apparently will be fea-
ture films, the importance of this rule is
especially great.

286. Under prevailing practices of the
motion picture industry, films are given
general release for showing in some parts
of the country sooner than in others. The

# As used herein, “general release” means
the first-run showing of a feature film in a
theater or theaters in an area, on a non-
reserved-seat basis, with continuous perform-
ances, If a first-run film is given general
release at more than one theater in an area,
the opening will usually be on the same date.
“General release” is distinguished from
“road-showing” of a fillm which means the
showing of a film on an exclusive first-run
basis by one theater in an area, on a reserved-
seat basis, with noncontinuous performances,
usually at prices greater than the theater’s
normal admission price. The tickets sold for
road-show performances are colloquially
called “hard tickets,” to describe the rectan-
gular tickets sold for such performances as
distinguished from the regular ticket torn
from a roll for general release showings.
“General release,” as it is used herein and
in the rules which we adopt (Appendix D,
§ 73.643(b) (1)), does not include special
situations such as the first-run showing of a
picture at Radio City Music Hall in New
York City on a non-reserved-seat basis. We
consider the general release date of such a
picture for the New York City area to be the
date on which the picture, after closing at
Radio City, is first shown at other theaters
in the immediate area on a non-reserved-seat
continuous-performance basis,
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question thus arose as to whether the
2-year period should run from the date
that the picture was first released any-
where in the nation, or from the date
that it was released in the community
where the STV station is located. We
have chosen the former. This will give
added protection to free TV from siphon-
ing of pictures, for using that date it is
more likely that free TV would not be
eligible to obtain the film. It the latter
date had been chosen, it would mean
that when an STV station might wish to
negotiate for it, the film would be older
and thus more likely to be in the cate-
gory reasonably available to free TV. Our
decision, of course, could mean that in
any particular community motion pic-
tures shown on STV will, with regard to
that community, be more current than
in other communities, but we do not re-
gard this as having any disadvantages.
Attention is directed to the fact that the
rule speaks of “general release.” Some
movies, of course, are “road-showed” on
a hard-ticket basis for a considerable
period of time before general release.
Usually, however, they are of the “block-
buster” variety, and although the 2-year
period for such films will still be meas-
ured from the date of general release
rather than of roadshow release, we
think that protection for free TV with
regard to them is still adequate because
such films generally take longer to ex-
haust their “box office” possibilities be-
giogas going to free TV than do ordinary

287. Although the 2-year restriction
will assure that feature films shown on
STV will generally be of such recency as
to protect against siphoning from free
TV, we are of the opinion that it is in the
public interest that STV also be allowed
to show a limited number of older films
of great public appeal that might or
might not be available to free TV. Films
that would fall into this category are,
for example, “Gone With The Wind,” and
“All Quiet On The Western Front.” Ac-
cordingly, the rule will permit STV sta-
tions to present, during one week of each
calendar month, one feature film the
general release of which occurred more
than 10 years previously. The film may be
shown more than one time during the

week selected for it.™ Finally, the rule
will permit the showing of feature films
on STV that fall into neither of the

57 As the table in par. 27 indicates, each
feature film at Hartford was, on the average,
shown 3.55 times. Sometimes all of the show-
ings occurred in 1 week; sometimes, in 2
widely-separated weeks. It may be expected
that STV operators will similarly have more
than one showing of both current and older
films, Older films can be expected to consti-
tute only a small percentage of all feature
films shown by STV stations (see pars. 59
and 131). We believe it generally to be in the
public interest to spread throughout the year.
the showing of older films, hence the provi-
sion that only one such film may be shown
during 1 week during each calendar month.
However, if STV operators should desire to
show more than one in a single month, e.g.,
to show a “festival of classics” during all or
part of a month, we shall give consideration
to waiver of the rule.

above-mentioned categories, ie., it wil
permit the showing of films that are from
2 to 10 years old. Such films may he
broadecast, however, only upon a showing
to the Commission that (1) there has
been a bona fide attempt to sell the films
to free television and that they have beer
refused by that medium (e.g., because the
film lacks wide enough audience appeal:
or because its contents are of such a na-
ture as to make it inappropriate to broad-
cast it indiseriminately without the re-
strictions as to the use imposed by a
charge for viewing it), or (2) the owner
of broadcast rights to the film will not
permit it to be televised on free TV either
because the owner has been unable to
work out satisfactory arrangements con-
cerning its editing for presentation on
free TV or perhaps because the owner
intends never to show it on free TV since
to do so might impair its repetitive box
office potential in the future (e.g., asin
the case of Bambi, or Gone With the
Wind).

288. We also believe that a rule giving
a measure of protection against siphon-
ing of sports events from free TV would
be in the public interest. The Joint Com-
mittee (par. 282) suggests a rule the core
of which is as follows:

No licensee shall broadcast any program in-
volving sports events for which a fee is
charged which was regularly televised info
the market via a free television station within
5 years from the last date on which the event
appeared on free television.

Its proposal also contains a requirement
that STV stations notify other television
stations in the area of intent to broadcast
a sports event, and a provision under
which such other stations could file with
the Commission, within a specified time,
petitions to prohibit the showing of such
programs. We find the latter proposals
cumbersome, unduly restrictive, and un-
necessary. However, we are of the opin-
ion that the part of the proposal quoted
above contains a helpful concept for the
prevention of siphoning of sports, a.nd
the rule which we adopt is basically like
it.

289. Our new rule appears in § 73.643
(b) (2) of Appendix D. Generally speak-
ing, it prohibits the STV broadcast of
sports events regularly televised in the
community via free TV during the previ-
ous 2 years. It differs from the proposal
of the Joint Committee in that it uses a
period of 2 years rather than 5. The Joint
Committee states that the 5-year period
would act as a deterrent to siphoning
and would give free TV stations an ade-
quate time in which to adjust to the 1955
of sports programs, We belieye a })GX"-Od
of 2 years to be a more realistic an
workable figure on which to base 2 rule
that will provide the desired deterrent
effect. As to giving stations an ac{equate
time for adjusting, we regard this as t’*
makeweight argument, and, in any ev ent,
2 years appears to be an ad(_aquate t’Ige
for such adjustment. In addition to t t;
foregoing modification of the prOP‘JSa‘
of the Joint Committee, other mot.i'ﬁc';‘
tions, consistent with the discussion I
the following paragraphs, appear in our
rule.
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290. The Joint Committee, in dis-
cussing its proposal, states the following:

Such a rule, for example, in the Washing-
ton, D.C., area, would proscribe from Pay-TV
the World Series, the Kentucky Derby, the
National Football League and American Foot-
pall League games of the week, Washington
genator baseball games, Washington Red-
skins regular season “away” games, Atlantic
Coast Conference basketball games, National
Association basketball games, American
League and National League baseball games
of the week, specific golf and tennis tourna-
ments, specific professional and college pre-
season and post-season football games. Sports
evens which could be carried would include
Washington Redskins “home” football games,
games of any professional or college team
ly carried in Washington on a reg-
and boxing bouts including cham-
p boxing bouts since boxing has not
been carried on a regular basis.

Although our views are essentially simi-
lar to those of the Joint Committee ex-
pressed in the foregoing statement, we
believe that some refinement and elabo-
ration is necessary as will become ap-
parent below. Since to include in the rule
all of the points covered in the following
paragraphs would make it extremely
cumbersome, we are, in Note 2 of § 73.-
643(b) (2), calling attention to the fact
that when questions arise with regard to
administering the rule they will be re-
solved in the light of the following dis-
c&ssion-thc; “legislative history” of the
rule.

291. The principal questions raised by
the proposed rule quoted in paragraph
288 have to do with the meaning of the
term “sports events,” and the phrase
“regularly televised into the market via
a free television station.” It is to these
questions that we now direct our
attention.

292: To begin with, some may raise the
question of the meaning of “sport.” One
dlct.{onary defines it as a pastime or di-
version involving “activity requiring more
or less vigorous bodily exertion and car-
tied on according to some traditional
form or set of rules, whether outdoors, as
foothall, hunting, golf, racing, etec., or
Indoors, as basketball, bowling, squash,
ele.” It is our belief that the term must
include an element of physical agility or
skill—the hodily exertion mentioned in
the foregoing definition, Thus, we would
hot view chess or bridge as sports. On
the other hand, there are activities, bal-
lef for example, that require physical
agllity and skill (and that are carried on
aceording to some traditional form or set
of rules) that we would view as an art
form rather than a sport. Generally, we
beheve_ that there will be no difficulty in
fecognizing, for purposes of the rule,
What the term means, ’

293, As to the meaning of ‘“events,”
therq would appear to be two types: (1)
Specific events, such as the baseball
World Series, or the PGA Golf Tourna-
lent, and (2) games, or other contests,
Which are part of a regular series, such
as football or baseball games played dur-
;)T;%’Os i;geu]ar season (but, as indicated
: /s games need not be pl. -
g a regular season) , e

294. The following are example
What would pe regarded as “ls)peiigg
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events” within the meaning of the rule.
The list is neither exhaustive of such
specific events within any sports cate-
gory (e.g., major league baseball, college
football), nor does it include all sports
categories in which such specific events
might occur:

MAJOR LEAGUE BASEBALL

World Series.
All-Star Game.

PROFESSIONAL FOOTBALL

League Championship Game.
Division Championship Game.
Game Against College All Stars.

COLLEGE FOOTBALL

Rose Bowl, or other Bowl Game.
East-West Game.

North-South Game.

Blue-Grey Game.

PROFESSIONAL BASKETBALL

NBA All-Star Game.
NBA Championship Game.

COLLEGE BASKETBALL

National Invitational Tournament (NIT).
NCAA Semifinal Games After Regular Season.
NCAA Final Games After Regular Season.

HORSE RACING

Kentucky Derby.
Preakness. g
Belmont Stakes.

GorLw
U.S. Open.
PGA.
Masters.
Thunderbird.
USGA Amateur.
OTHER

Le Mans Grand Prix Auto Race.
Olympic Games.

295. It may be noted that some of the
specific events mentioned above consist
of more than one game or match. Thus,
there are at least four games in the
World Series, there are numerous games
in the NIT, and matches in golf or tennis
tournaments. If a substantial number of
games or matches (or portions thereof)
were shown by a free TV station, it
would be considered to have broadcast
the specific event within the meaning of
the rules. With the World Series, there
would likely be no problem, since sta-
tions usually carry all of the games and
carry each game in its entirety. How-
ever, with a golf tournament, for exam-
ple, not all of the matches, and possibly
not all of any particular match, may be
carried. If a tournament runs for 3 days,
and a station broadcasts it 1 to 2 hours
per day for 2 or 3 days, it would be con-
sidered to have covered the event, al-
though it is likely in such a case that
only portions of play for all 3 days would
have been broadcast. For example, in
the case of a golf tournament, the broad-
casts might have covered the last four
holes of various matches on several days,
but not the complete matches, and not
all of the matches. Similarly, the broad-
cast of an auto race that takes 24 hours,
like the Grand Prix at Le Mans, need not
occupy 24 hours to be considered as hav-
ing covered the event for protection
within the rule. In this connection, we
might also point out that, conceivably,
some specific events might be regularly
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carried on television news programs.
However, it is likely that such programs
would only show very small portions of
events, and we would not consider such
broadcasts to merit protection against
siphoning, Moreover, (as stated in par.
305) the rule will only provide protection .
for events that are televised live, and
not for those broadcast on a delayed
basis, and most news programs are
broadcast on a delayed basis.

296. In addition to “specific events,”
we believe that certain other sports
events should be protected against si-
phoning. We characterized these in para-
graph 293 as games or other contests
which are part of a regular series, such
as football or baseball. For easy refer-
ence, we shall hereinafter refer to them
as ‘“nonspecific events.” For the purpose
of the rule, we shall afford protection to
nonspecific events falling into well-
defined categories. The following will
serve to explain our meaning and intent.
For some sports there is a regular season
during which the sport is played, e.g.,
football, baseball, basketball. Games
played during the regular season we view
as nonspecific events. In these sports,
the networks broadcast “games of the
week.” Examples are the NCAA games
of the week for college football, games of
the week in the National Football League
and the American Football League, or
games of the week for the American
League or National League in baseball.
Such broadcasts, for each sport, will be
considered to constitute a category for
purposes of the rule so that if they have
been regularly broadcast by free TV in
a community for a period of 2 years im-
mediately preceding proposed STV
broadeast of such programs, STV may
not carry them. On the other hand, in
addition to network games of the week
during a regular season, other games
may be televised in a community. Thus,
in the case of major league baseball or
professional football, games of the week
might be shown in a community, but
“away” games of the home team might
also be televised, though the latter might
not be network games of the week. Such
“away” games would be considered a
separate category. This means that if,
for a period of 2 years, baseball games
of the week were regularly broadcast by
free TV in a community during the regu-
lar season, and “away” games were not,
STV could then show the latter but not
the former. The same would be true for
professional football.

297. Another category of nonspecific
events is that consisting of preseason
games which do not qualify as “specific
events.” Before the start of the regular
football season, a championship profes-
sional team plays a game against college
all-stars. This game we regard as a
specific event. However, professional
football teams play other preseason
games among themselves which we view
as nonspecific events. For purposes of the
rule, such preseason games will consti-
tute a category separate from regular
season games of the week or “away”
games. Finally, some clarification should
be given with regard to “playoff” games.
It is customary in NBA professional
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basketball and NHL professional ice
hockey to have playoffs at the end of
the regular season. These games are a
regular feature of the season and will be
viewed as such—i.e., as nonspecific
events. They may be broadcast either as
games of the week or as “away’” games,
and dealt with accordingly under the
rule. However, in professional football
or major league baseball, occasionally
two teams will be tied for the division
or league title at the end of the regular
season, and a playoff is necessary. Such
playoffs are not regular features of the
season, usually generate great public
interest, and will be viewed as specific
events rather than as nonspecific events.

298. Having discussed the meaning of
“sports” and “events,” we now turn to
the phrase “regularly televised into the
market via a free television station.” As
stated elsewhere, the rules which we
adopt permit STV operation in commu-
nities which lie within the Grade A con-
tours of five or more operating commer-
cial TV stations, including the contour
of the STV station. Hence, in deciding
whether sports events have been regular-
ly televised in a community via free TV,
we shall only consider commercial sta-
tions which place a Grade A contour
over the community. Moreover, stations
placing such a contour over the com-
munity will be considered collectively,
so that if one broadcasts major league
baseball games of the week, and another
major league baseball “away” games,
both categories will be considered as hav-
ing been furnished the community.

299. As stated previously, we shall pro-
hibit STV from broadcasting sports
events that have been regularly televised
over free TV during the 2 years preceding
the proposed STV broadcast. With re-
gard to the meaning of “regularly tele-
vised,” our standard will be somewhat
different for specific events, and for non-
specific events. Our standard for specific
events is best illustrated by an example
using the baseball World Series. If that
Series were televised in a community on
free TV in October 1965 and October
1966, it could not be shown on STV in
October 1967 by a station licensed to the
community. However, if the Series were
on free TV in that community in either
October 1965 or 1966, but not in both
years, it would be viewed as not having
been “regularly televised” there, and an
STV station could show the Series in
October 1967. Moreover, the period of
2 years need not be exact. Thus, if free
TV showed the Series in a community
starting Wednesday, October 6, 1965, and
did not show it during 1966, an STV sta-
tion in the same community could have
shown it in 1967, even though (since it
started October 4) the full 2-year period
had not elapsed. In other words, for the
purposes of the rule if an event is held
each year, the time between occurrences
need not be exactly a year.

300. The rule also provides that if the
last regular occurrence of a specific
event, e.g., the Olympic Games, was more
than 2 years before the proposed STV
broadcast of the event, it may not be
televised on STV in a community if the
last occurrence was televised therein
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over free TV. Another point should also
be mentioned. It is conceivable that, for
some reason, an event normally occur-
ring at regular intervals might not take
place. For example, it might usually occur
vearly, but skip a particular year or
years. In such cases, we would prohibit
the showing of such events by STV in a
community if the event was carried there
on free TV the last time that it oc-
curred. Finally, as previously stated, we
shall view professional football division
playoffs and major league baseball play-
offs as specific events. Since such play-
offs do not occur on a regular basis, we
shall proscribe their broadcast on STV
if they were televised in the community
by free TV the last time that they
occurred.

301. We have indicated in paragraph
295 that a specific event will be consid-

-ered to have been broadcast by free TV

even if the entire event is not televised.
Although with regard to nonspecific
events the whole contest is usually tele-
vised, in those cases where this is not
the case, the event will be considered
televised on free TV if a substantial por-
tion thereof was broadcast. As to the
meaning of “regularly televising” non-
specific events, we shall view any cate-
gory of such events as having been car-
ried on a regular basis within the past 2
years before proposed STV broadcast if a
substantial number of events in the cate-
gory were televised over free TV in the
community within each of the 2 years
preceding the proposed STV broadecast-
ing thereof. The standard will be applied
on a category by category basis (e.g.,
major league baseball games of the week,
major league baseball “away” games,
professional football games of the week)
as explained in paragraphs 296-297. If
during one, but not both, of the 2 years
preceding proposed STV broadcast a
substantial number of events in a cate-
gory were not televised in the commu-
nity, the category will be considered not
to have been regularly televised therein,
and STV may show the contests in that
category.

302. The rule would permit the show-
ing on STV, during the regular season, of
“home” games of a team that were not
previously shown on free TV in the home
community. Thus, to use the example of
the Joint Committee, Washington Red-
skins professional football home games
have not been broadcast on free TV in
Washington, D.C., and could be shown
on STV. The comments state that pro-
fessional foothall home games of the De-
troit and Chicago teams have been shown
on closed cireuit theater TV in those
communities. This, however, would not
prevent their being shown on STV since
free TV did not carry them in those com-
munities. The comments also suggest that
all of the home games of the New York
Yankees and of the New York Mets have
hitherto been shown on free TV in New
York City. Such games would therefore
not be permitted on STV in that com-
munity. A problem exists in cities like
Washington, D.C., where some, but not
all, home baseball games of the Washing-
ton Senators have been shown on free
TV. In communities where this sort of

thing occurred, we would permit the
showing of the home games on STV only
to the extent that it would supplement
what was previously shown. Thus, for
example, if for u period of 2 years before
STV proposed to show home games in
Washington, D.C., five such games, on
the average, had been shown for each of
the two previous baseball seasons, STV
could broadcast such games in that com-
munity, above and beyond five for a sea-
son. This means that five would be shown
on free TV and any additional number
could be shown on STV,

303. We would view a title boxing
match—heavyweight or otherwise—as a
“specific event.” Other boxing matches
prgbably would not be so viewed. As the
Joint Committee suggests, it is likely that
all boxing bouts including championship
fights, would be available for STV since
they have not been carried on a regular
basis on free TV. Until recently this
would “clearly have been true of heayy-
weight title fights which for many years
were carried only on closed -circuit
theater TV. However, a few recent heayy-
weight championship bouts have been
broadcast over free TV. Should a pattern
of broadcasting all heavyweight tiile
fights on free TV develop, and should all
such fights within a 2-year period be
broadcast over free TV in a community,
they would fall within the protection of
the rule. However, if some such fights are
on free TV and some on closed circuit
theater TV during the 2-year period, an
STV station could show them (see note
30 supra). -

304. With regard to developing situa-
tions, it may be necessary to construe
the rule or modify it as specific problems
arise. Soccer, for example, may be viewed
as such a situation. Up to 1967 it was a
relatively unknown sport in the United
States. In the Spring of 1967, for the first
time, professional games were played
here in each of two professional leagues—
the United Soccer Association, and the
National Professional Soccer League.
These groups combined to form a single
North American Soccer League which
played league games during the 1968 sea-
son. CBS, in that season, broadcast a
soccer game of the week. Generally, if a
team was not selected for showing on the
game of the week it did not appear i
TV, although in some cases teams made
arrangements to be shown on their local
station. It has now been announced that
the league has suspended league competi-
tion for at least 3 years, and that it will
be represented by a single league team
that will play international games. AC-
cording to the press, a factor in the deC’.;
sion was notification from CBS that I
would not televise league games in 1.96%
Thus, whether there will be televise
soccer, and whether it will be on free TV
or STV is not clear. Should special probl-1
Jems in this or other areas occur, We sha
face them as they arise.

305. Finally, it is our belief that ool¥
sports events that are bl:oadcast- h;;
should be afforded protection, and b 2
rule reflects this view. It appears o
likely that STV would wish, or be abI%, '&
sell taped sports programs. To the X o
that they should do so, we believe ¥i
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this sort of programing should be open to
competition between the two TV services.
This means, then, that the showing of
such a program as ABC’s Wide World of
Sports consisting, generally, of taped
sports events would not prevent the
showing of similar programs on STV.

306. In addition to the foregoing, we
are adopting a rule prohibiting STV sta-
tions from devoting more than 90 per-
cent of their STV programing hours to
feature films and sports combined, the
percentage, generally speaking, to be ap-
plied on the basis of annual STV hours
broadcast. Once again, this is similar to
the proposal of the Joint Committee.
That group suggests that not more than
50 percent of the STV time be devoted to
films. This, coupled with sports events,
they aver, would be an equitable balance
that would give STV sufficient program-
ing on which to operate, and yet require
it to mine new program sources and give
the sort of diversity of programing that
it has promised. We believe that the Joint
Committee’s concept is a good one, but
that its proposed restriction is of a
harshness that could spell the death
knell of STV before it even began. It
would appear from the Hartford and
Efobicoke experiences that feature films
will be a staple part of the STV program-
ing. To reduce the amount of this to 50
percent in an STV operation would be to
raise serious doubts about whether it
could be viable.

307, The figure of 90 percent which we
select is, as with all lines of demarcation
(voting age of 21, for example), arbitrary
to some extent. However, it is roughly
based on the information in.the table
of paragraph 27 above, and appears to be
a reasonable one in terms of the Hart-
ford operation. Using the figures of that
table, and the fact that 1500 hours of
STV programing were broadcast each
vear (par. 27), it appears that the aver-
age length of a single program was about
L7 hours, and that films and sports
events occupied about 91 percent of the
STV programing hours.™

308. This rule, of course, does not limit
STV operators to showing for only 10
percent of their STV broadecast hours
brograms like opera, ballet, theater, and
other programs of their choice exclusive
of feature films and sports. They may
show more if they wish. Caleulating per-
centages on an annual basis, as we do
Wwith our AM-FM nonduplication rules,
Will provide flexibility. However, we
wish to avoid the possibility that some
STV operators might have an.overload of
opera, ballet, theater and similar pro-
grams during, say, the summer months
When there might be less STV viewing, in
order that they could devote more STV
broadcast hours to mass-appeal feature

—_——

f-" The table supplies us with the number
Ol programs per year in each category, and
the total number of showings for each cate-
gory. Thus, in terms of number of separate
pwg}'ams, films constituted 72 percent of the
offerings and sports, 13 percent, for a total
Z; 85 percent for the combined categories. In
86rms. of numbper of showings, films occupied

-5 percent and sports, 4.5 percent for a
combined total of 91 percent.
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films during other months when there
might be more viewing. Therefore, in the
absence of a showing of good reason for
not doing so, we shall expect STV sta-
tions to devote at least 5 percent of their
STV broadcast hours in any calendar
month to programing other than sports
and feature films.

309. Still another rule adopted fo pre-
vent siphoning is that which proscribes
the showing on STV of a series type of
program with interconnected plot or
substantially the same cast of principal
characters, heretofore mentioned (par.
278) . Since this sort of program is a sta-
ple of free TV it would appear essential
to afford protection in this area, consist-
ent with our desire to assure ample free
programing to the viewing public.

310. Finally, we adopt a rule prohibit-
ing commercial announcements of any
kind during STV programing hours.
However, it would permit promotional
announcements about STV operations, at
the beginning or end of each separate
program. Thus, for example, if the same
feature film were shown twice in the
same evening, such announcements could
be broadcast between the two showings.
We cannot agree with ACLU that princi-
ples of free competition should weigh in
favor of permitting commercials on STV.
Such operations are based on an entirely
different economic concept from that of
free TV—namely, that of direct financial
support from paying subscribers rather
than from advertisers. This fact works to
permit the enhancement of the beneficial
supplement which STV can offer by addi-
tional advantages mentioned elsewhere,
namely, no interference with artistic con-
tinuity of a program by commercials or
by cutting programs to make them fit a
time schedule:

311. If, as we believe, the classifica-
tions of service we have adopted will
serve the public interest, our delineation
of these classifications does not conflict
either with section 326 of the Communi-
cations Act, 47 U.S.C. 326, or the First
Amendment to the Constitution. We can
agree that National Broadecasting Co. v.
United States, 319 U.S. 190 (1943), does
not specifically reach the precise situa-
tion before us. However, that decision
makes amply clear that reasonable regu-
lation of raido directed toward concern
for program service in the public inter-
est is prohibited by neither section 326
of the Communications Act nor the Con-
stitution. On the contrary, the decision
firmly supports our jurisdiction here.
The circuit courts have also consistently
rejected the contention that there is
either censorship or some other violation
of the right of free speech when the Com-
mission takes cognizance of program
categories in its licensing function. John-
ston Broadcasting Co. v. Federal Com-
munication Commission, 85 U.S. App.
D.C. 40, 175 F. 2d 351 (1949) ; Bay State
Beacon, Inc. v. Federal Communications
Commission, 84 U.S. App. D.C. 216, 171
F. 2d 826 (1948) ; Lafayette Radio Elec-
tronics Corp. v. United States, 34;‘: F. 2d
278 (C.A. 2, 1965); California Citizens
Band Association, Inc. v. United States,
375 F. 2d 43 (C.A. 9, 1967) cert. den. 389
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U.S. 844. See also Southwestern Cable
Co. v. United States, 392 U.S. 157, de-
cided June 10, 1968; Carter Mountain
Transmission Corp. v. Federal Commu-
nications Commission, 116 U.S. App. D.C.
93,321 F. 2d 359 (1963).

312. Thus, in both the broadcast and
nonbroadcast fields the courts have re-
fused to accept the contention that the
classification powers conferred upon the
Commission by section 303 of the Com-
munications Act, 47 U.S.C. 303, are
either to be read as unrelated to program
service or as violative of free speech. The
contention of CBS that the Lafayette
Radio and Carter Mountain cases both
involve the classification of nonbroad-
cast stations in accordance with the pur-
poses of their transmissions, does not
persuade us that a classification of STV
stations in accordance with the purposes
of their transmissions is beyond our
authority.

313. It must be recognized that any
determination of the use to which a por-
tion of the radio spectrum is to be put
demands a resolution of conflicting pur-
poses related to the public’s needs and
interests and that this resolution can-
not be accomplished without classifica-
tions specified in terms of content. We
believe that Congress fully intended this
result and that National Broadcasting
Co. and the other decisions cited above
confirm its full compatibility with the
constitutional and statutory protections
of free speech. :

314. Except for the proviso permitting
STV stations to show feature films that
are from 2 to 10 years old, the rules
described above are the same as those
which the Subseription Television Com-
mittee recommended for adoption. In
oral argument and the Congressional
Hearings we find that the Committee-
recommended rules are a principal target
of discussion. The arguments concerning
them are manifold. Some are couched
in general terms such as that they will
not serve to prevent siphoning, that they
are impractical, that they will be hard
to administer and that the benefits of the
rules will be far outweighed by the dis-
advantages, and that they will involve
the Commission in detailed regulation of
programing which is the sort of thing
that it has avoided in the past in order
to promote licensee responsibility and
independent judgment.

315. Other arguments are more spe-
cific. Thus, some STV opponents say
that the rule concerning feature films
would check the trend to recency in the
films that have been shown on free TV ®
because it would almost automatically
consign the more current films to STV
which has the potential economic base
to pay more for product. Other op-
ponents say that film distributors would
probably delay the sale of films to free
TV until they had a run on STV. (But

% Section 303(a) authorizes the Commis-
slon to classify radio stations and section
303(b) authorizes the Commission to “[p]re~
scribe the nature of the service to be ren-
dered by each class of licensed stations and
each station within any class.”

® See statement of NBC in par. 39 supra.
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several proponents say that STV would
probably bring feature films to free TV
sooner than now because their box office
potential would be exhausted sooner
(par. 55)). Opponents also argue that,
quite 1likely, STV would acquire the
rights to the best of the film classics
over 10 years old and there seems to be
little justification for the rule to permit
STV to show such older films if the Com-
mission is concerned about preventing
siphoning, since very few of such pic-
tures can command a theater box office.

316. ABC urges that the rule on fea-
ture films use a l-year rather than a 2-
year period. Teleglobe suggests, on the
other hand, that the 2-year period
should be liberalized so that the time
starts to run, not from the date of gen-
eral release of the film anywhere in the
country, but from the date of release
in the community where the STV station
proposes to show it. There are those pro-
ponents who assert that the feature film
and other programing restrictions would
hamper the development of STV and
that they unduly protect free TV, and
they urge that the programing rules be
relaxed or eliminated. Zenith, however,
says it can live with the film and other
programing rules since it would program
in much the same way with or without
them. (Zenith also states in the Con-
gressional Hearings that it can live
within the limitations of all the STV
rules proposed in the Committee draft
of the fourth report and order.)

317. MPAA avers that the rule on fea-
ture films fails to define “feature films”
in any manner except by age. It calls at-
tention of the Commission to the judicial
definition of “feature,” citing cases.®
MPAA also maintains that the proposed
rule contravenes public policy against
restraint of competition. In this regard
it states:

A motion picture distributor desiring to
exhibit his pictures on STV stations will
have to make certain that he arranges a
playdate for the picture on STV within 2
years of the anniversary of the exhibition
of the picture on general release anywhere
in the nation. The mechanics of distribu-
tion will require the distributor to nego-
tiate and conclude an agreement with the
STV station well in advance of that date.
He will not be in a position to delay, looking
perhaps for an increase in the list of sub-
scribers to the STV station. Free bargaining
will be impaired, to his detriment. Some time
before the 2-year anniversary both parties
will be precluded from making an agreement
because then it will be too late to arrange
a playdate to take place before the expira-
tion of the 2 years. At that time, even before
the lapse of 2 years, conventional TV will
become assured that the competition of the
STV station is removed.

9t The definition and cases cited by MPAA
are:

“Feature—Any motion picture, regardless
of topic, the length of the film of which is
in excess of 4,000 feet.” United States v.
Paramount, 66 F. Supp. 323, 333, footnote 1
(SD.N.Y., 1946); United States v. Para-
mount, 70 F. Supp. 53, 56 (S.D.N.Y., 1946).
See, also, United States v. Twentieth Cen-
tury-Fox Film Corp., 137 F. Supp. 78, 122
(S.D. Cal. CD. 1956); United States v.
Columbia Pictures Corporation, 189 F. Supp.
153, 157 (S.D.N.Y., 1960).
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On the other hand, the manager of the
Hartford station, over which the trial
STV operation is being conducted, states
in the Congressional Hearings that they
normally attempt to obtain the license
for a movie 2 to 3 weeks ahead of time.
In addition to its view quoted above,
MPAA also says that the 2-year rule
does not take cognizance of the tech-
nique of the industry because distribu-
tors of motion pictures and STV opera-
tors must weigh matters such as
timeliness, season of the year, and other
factors in deciding when to schedule a
picture for showing.

318. MPAA also criticizes the 2-year
rule because it excludes from STV fea-
ture films more than 2 years old even
though free TV in the area may have re-
fused to show the film because of reasons
such as sponsor dislike, station booker’s
judgment, or lack of mass audience ap-
peal. One example given is the foreign
“art” film. Another, is the film between 2
and 10 years old that has been shown
on free TV but which STV subscribers
request their STV station to show in an
unedited version. CBS points out that in
a recent edition of The New Yorker mag-
azine, in the section listing movies of
more than ordinary interest in New York
City, about half of the pictures were over
2 years old. (No statement is made as
to how many of those were over 10 years
old so that they would be permitted un-
der the Committee-drafted rule.) MPAA
also says that over a period of 10 years
there would be a total of 3500 domestic
and foreign feature films generally re-
leased in the United States; and of these,
those that had not been sold to STV
within the 2-year period would be barred
from STV until they were 10 years old.

319. Another point made by MPAA is
that the 2-year rule precludes STV show-
ing of feature films between 2 and 10
yvears of age which the producer does
not wish shown on free TV because of
commercial interruptions and editing to
fit them into required time periods.*
Laurence Olivier, we are told, has taken
that position with regard to his Henry
the Fifth, and Walt Disney, it is said,
refused to sell any of his feature films
to free TV; hence, Bambi and Snow
White have never been shown on free
TV, but Bambi was shown at the Hart-
ford STV trial.

320. It is said by some that the rule
preseribing STV showing of series-type
programs with interconnected plot or
substantially the same cast of principal
characters is not clear. They ask, for
example, whether such programs as the
Ed Sullivan Show and the Bob Hope
Show are of a series type that would pre-
vent their being siphoned to STV. Op-
ponents urge, too, that it would be easy
for STV to circumyvent this rule by tech-
niques of random scheduling and non-
repetitive titling, renaming series, and
making minor adjustment in the format
and cast, Various parties say that “spe-
cials” are a program form that has be-
come increasingly important to free TV
and an increasingly large part of free

%2 See note 28 supra.

TV programing, but they are afforded ng
protection under the rules. Such pro-
grams as the Miss America Pageant and
the Academy Awards are referred to in
this connection. It is also said that not
only are specials becoming more im-
portant, but series-type programs are
becoming less so in prime time.

321. Numerous opponents believe that
the rule on sports programing could be
circumvented. Some say that the owner
of the sports rights could merely keep
his programs off free TV for 2 years
and then realize a bonanza in STV
showings thereafter. Others say that
STV operators could pay the holders of
sports rights to keep the events off free
TV for 2 years, so that there would be no
loss of revenues for the holder of the
rights during that period. Still others
say that if the pattern has been to show
the “away” games of a team on free TV
and not the home games, STV could
make arrangements to show the home
games for 2 years and the holder of the
rights to the sports events could keep
the “away” games off free TV for 2
years. Thereafter, STV could show all
the games of the team—home or away.
On the other hand, in the Congressional
Hearings we find the president of Zenith
testifying that they have no intention of
arrogating to themselves the existing
programs of networks, He states that
they have no intent of taking the World
Series and the Rose Bowl; that they are
not going to make any “deals” with base-
ball or other sports to the effect that
if they go off free TV for 2 years STV
will make it worth their while. He fur-
ther states that Zenith would accept any
kind of regulations that the Commission
or Congress would wish to make fo as-
sure their carrying out this pledge. And
the president of Teleglobe, at the same
hearings, says that his company would
not be averse to a tightening of the
sports rule from 2 to perhaps 3 or even
5 years since it is his belief that no
restrictions are really required to prevent
siphoning of sports programing.

322. Several parties opposing STV ar-
gue that the rules would freeze sports
and other free TV programing as it 18
now rather than permit it to change
with changing needs and desires of the
viewing publie.

323. Finally, ACTS, testifying at the
Congressional Hearings, takes the view
that there should be no restrictions on
STV programing and that the markeb
place should determine this. It urges
that, rather than having rules on the
subject, STV applicants should be re-
quired to demonstrate to the Commis-
sion, as free TV applicants are presently
required to do, how they propose t0 serve
unmet programing needs. It states that
the programing representations should
then be made a condition of the STV
license.

324, As to the foregoing arguments
raised in oral argument or at the Con-
gressional Hearings, we cannot agree
that the programing rules proposed by
the Subscription Television _Comm'xtte'e
are impractical or that they will be inor-
dinately difficult to administer. On the
contrary, we believe the rule concerning
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feature films is clear, definite, and easy
of application. In addition, although
some difficulties. may occur in applica-
tion of the rules on sports or series~type
programs, we do not anticipate that they
will be serious. Nor can we agree that
the rules will be ineffective in preventing
siphoning. On the contrary, it appears
that they will serve to fulfill their func-
tions of preventing undue siphoning,
promoting program diversity, and pre-
serving artistic continuity, without un-
duly hampering the development of the
new service or impairing licensee respon-
sibility or independent judgment.

325, Feature films. We believe that the
points made in paragraphs 318-319 con-
cerning feature films between 2 and 10
years of age are generally well taken, It
may be observed, however, that if STV
gets under way, of 3500 feature films
generally released in theaters during its
first 10 years of operation, many of those
that are not shown on STV during the
first 2 years after release quite possibly
would be of a lesser quality, with little
box office appeal; hence they might not
be wanted for STV during the second
through 10th years after release any
more than they were during the first 2
years., Nevertheless, there is no doubt
that to permit feature films 2 to 10 years
old to be shown on STV if certain condi-
tions are met would create a source of
additional programing for the new serv-
ice, We are modifying the Committee-
recommended rule governing feature
films to permit the STV broadcast of
films between the ages of 2 and 10 years
if a convineing showing is made that
they either are not salable to free TV
or tl!at_ the owner of the rights to the
film is intent on not permitting it to be
shown on free TV (par. 287). We are
bersuaded that this relaxation is in the
bublic interest, for it broadens the quan-
tity and variety of films available on
STV without adversely affecting the free
TV service,

326. It has been pointed out that the
2-year provision will mean that there
are some feature films for which STV
and free TV will be competing, and it has
been suggested that the standard be
qhanqu from 2 years to one, presumably
to avoid such competition. As we have
Stated in paragraph 63, we are of the view
that conventional TV, because of its cost-
§81t~thousand economics, generally will
m° be able to pay enough to obtain the
host current films, As Zenith and Teco
eave me:ntxoned, free TV cannot pay
2?ugl_1 to cover production costs and
ge v;sntlal box office revenues that would
i N?Sg'tr because of the free TV showing.
Sy in oral argument, questions this
York‘}]?‘l'01l. They state, quoting a New
CBS § lmfs (Aug. 2, 1967) article, that
featurea? plans to tglevise four or five

i ength films it will produce for
The | l_sub§equent; theatrical release.”
S {Irsmtxlclzatlon AMST would apparently
e at conventional TV showing
thes é}Ot destroy subsequent potential at
tur: brS. S0 that free TV will, in the fu-
may' : g ti;ble to obtain current films which
i e T be shown in theaters. How-

» 1018 Important to note that in oral

argument NAB suggests that such films
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would be shown abroad in European
theaters. NAB is uncertain as to whether,
after European showing, they would be
shown in U.S. theaters.) The 2-year
standard is an attempt to find a dividing
line between films that would attract an
STV audience and those which free TV
could afford to purchase. We believe that
it is a reasonable and workable standard
(see par. 133) . It can be adjusted, to some
degree, at a later date if warranted, but
it appears that to change to a 1-year
rule would unduly restrict the product
available to STV, and have a deleterious
effect on its development.

327. Assuming the correctness of the
NBC statement that during the past 6
years the average lapse of time between
theater release of feature films and net-
work showing on free TV has decreased
about 6 months per year (par. 39), it
would still appear that there is a point
beyond which free TV cannot go in the
purchase of recent films. We believe that
any trend which may exist will not be
stopped by the 2-year rule. The econom-
ics of the situation will act as a brake.
As to whether any trend that might exist
has begun to level off, we note that NBC
has said that in the 1966-67 season more
than 10 percent of films carried by the
networks were less than 2 years old (par.
39). Our calculations show that during
the 1967-68 season the figure was about
6 percent, and during the first 6 weeks
of the 1968-69 season it was approxi-
mately 9 percent. The average age of
films shown on the networks during the
1966-67 season is suggested to have been
in the vicinity of 51 years (par. 64) ; for
the 1967-68 season (according to our
calculations), the average age of films
shown by the networks for the first time
was about 5 years; and for the first 6
weeks of the 1968-69 season it was 3%
years. (See par. 64 supra.)

328. For reasons stated in paragraph
286, we reject the suggestion that the
2-year period be changed to commence
not on the date of general release any-
where in the nation, but on the date of
release in the community where the STV
station proposes to show a film. We also
reject the argument that STV should not
be permitted to show films over 10 years
of age because very few of them can
command a box office. If they cannot
command a hox office, it appears unlikely
that an STV operator would care to show
them, and there would be no siphoning
from free TV. If they can command a
box office, we think that this is a legiti-
mate area of competition between the
two services. Such films may possibly
constitute a minuscule portion of STV
programing, and in any event are limited
by the rule to not more than 12 per year.

329. We are grateful for the informa-
tion provided by MPAA concerning the
definition of the term “feature.” Al-
though we do not anticipate any difficul-
ties in determining what a feature film
is and do not write the definition into
the rule, we shall feel free to fall back
on the judicial definition provided if the

need should arise.
330. It has been suggested by MPAA
that if motion picture producers agreed
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among themselves not to sell to STV
any films over 2 years of age it would
be a violation of the antitrust law, and
that for the Commission to accomplish a
similar end by rule contravenes the pub-
lic policy against restraint of competi-
tion. We are of the opinion that it is one
thing for private parties to engage in
the activities mentioned, and another for
the Commission, an arm of the Govern-
ment, to adopt a rule of the kind under
discussion because it believes it in the
public interest to do so.

331. Concerning one facet of the sub-
ject, there appears to be a confiict in the
information before us. MPAA suggests
that the 2-year rule is unduly restrictive
because it impairs free bargaining and
that the mechanics of distribution re-
quire distributors to negotiate and con-
clude an agreement with the STV sta-
tion well in advance of the date of STV
televising. On the other hand, the Hart-
ford experience, we are informed, has
been that it was normal to attempt to
obtain the license for a movie 2 to 3
weeks before showing time. Whatever
the situation may be, we see no reason
why, if STV becomes a factor in the mar-
ket place, parties to such transactions
cannot adjust themselves to the 2-year
rule. The same would appear to be the
case with regard to other decisional fac-
tors, mentioned by MPAA, that influence
motion picture scheduling decisions.

332. Sports. Our sports rule, it is said,
will not prevent siphoning of sports
events from free TV to STV. Various
methods are mentioned whereby parties
could evade.the intent of the rule and
ultimately siphon sports to STV. To be-
gin with, we believe that such suggested
ruses would be avoided by STV and mem-
bers of the sports world because they
might generate great adverse publicity
that could redound to their detriment.
Moreover, if STV operators and owners
of sports rights make arrangements that
would result in keeping sports events off
free TV for a period of 2 years, it is con-
ceivable that violations of law with re-
gard to restraint of trade might occur.
In any event, we would emphasize here
that it is not our intent to create new
markets for owners of televising rights

‘of sports events. We shall keep opera-

tions governed by this aspect of the rule
under careful observation and if we de-
tect any untoward trends we shall take
appropriate action, which might include
increasing the sports rule standard from
2 to 5 years.

333. Specials. Opponents of 8TV
maintain that specials are assuming in-
creasing importance in free TV and that
the rules give no protection against their
being siphoned to STV. To this we say, as
we have said before, that some competi-
tion between STV and free TV in the
programing area may be beneficial to
free TV and to STV as well, and we
leave this type of program to competing
factors in the market place and the per-
former’s desire for exposure. It is not
only said that the series-type program
is becoming less important to free TV
and that specials are becoming more im-
portant, but that, generally speaking,
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free TV programing is dynamic and
changes to meet viewer interests and
needs, and that the programing rules
will freeze free TV programing into its
present mold. We fail to see why this
should be true. The rules place no stric-
tures on inventiveness and ingenuity of
the free medium; in fact, they may stim-
ulate them.

334. Series-type programs. We find the
arguments concerning the rule on series-
type programs labored. It seems clear to
us, although apparently not to some op-
ponents of STV, that the Ed Sullivan

Show is not a series type since it has

no interconnected plot or substantially
the same cast of principal characters.
The same is true of the Bob Hope Show.
Both could be siphoned to STV under
our rules. And the methods suggested
for circumventing the rule seem far-
fetched. As in all matters concerning our
programing rules we intend to observe
the operation of STV carefully in this
area and are free to make changes that
subsequently appear to be necessary.

335. Talent siphoning. We believe the
foregoing rules adequate to prevent
siphoning of programs. It does not ap-
pear to us that rules to prevent siphon-
ing of talent are necessary to achieve the
end of assuring adequate quantity and
quality of free TV to the public, at least
at this time. However, we would view
with a jaundiced eye unreasonably re-
strictive contracts on the part of either
STV or free TV with talent that would
prevent the latter from performing on or
otherwise serving the other service. It is
suggested by some that the danger of
talent siphoning lies not in such con-
tracts but in the fact that talent like Bob
Hope and Frank Sinatra, for example,
have such great demands on their time
that possibly they can only be on one
service or the other; and if they have
to make a choice, they might choose STV
over free TV because it would pay more.

This area, too, will be watched closely.

We shall stand ready to take any action
here that may be necessary in the pub-
lic interest, including the entertaining
of petitions by aggrieved parties.

336. The last point on the topic of
programing rules has to do with the sug-
gestion of ACTS that there be no rules,
but that applicants be required to make
a showing as to how their proposed pro-
graming will serve unmet needs and then
have their licenses conditioned on their
representations. This is an intriguing
suggestion. However, we believe that the
matter of siphoning is best handled by
general rule rather than by the consid-
eration of individual applications. In
addition, the rule carries with it the
possibility of applying additional en-
forcement sanctions.

337. The subject of requiring the STV
applicant to make a showing of how he
proposes to serve unmet needs, men-
tioned by ACTS, is not unrelated to the
comments mentioned in pragraph 283
above. As to the subject of a required
showing by STV applicants that their
proposed programing will differ from
conventional programing or would other-
wise serve the needs and interests of the
community, we shall, of course, require
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such a showing, contrary to what some
parties suggest, for without it we could
not make a public interest finding that
grant of the authorization would be in
the public interest. We do not believe,
as AMST suggests, that such a show-
ing will be impossible to make. As
to feature films, a vital item will be the
length of time since general release.
Meeting the 2-year test, a major hurdle
is passed—similarly with sports. Other
programing, which we expect to com-
prise by far the lesser portion of pro-
graming, should present no insurmount-
able problems. As with free TV, we shall
require that applicants provide us with
narrative statements about what they
have done to determine the needs of the
community with regard to STV pro-
graming and the manner in which they
propose to fulfill those needs.

338. Concerning the conventional pro-
graming which STV stations will be re-
quired to carry, we have already indi-
cated our belief that such programing
will provide a valuable service to the
community. Applicants for STV author-
izations must, in addition to a showing
with regard to subscription program-
ing, also make a showing with regard to
the conventional programing which they
propose to broadcast in non-STV hours.
This will have to be based on a survey
of community needs with a showing of
how the proposed programing is designed
to meet those needs, just as with any
application made by a non-STV tele-
vision station. We shall not consider that
the STV applicant has met the stand-
ard with regard to conventional pro-
graming if it carries entirely, or almost
entirely, industrial and other available
free film programing. We shall expect
STV stations to develop a staff—for pro-
graming, sales, news, engineering, etc.—
which will perform the same functions
as the staffs of conventional TV stations.

(15) Whether various sections of the
Act and of the Commission rules, and
of Commission policies, e.g., the “fairness
doctrine”, pertaining to broadcasting
(see par. 30 above) should be modified
as they affect subscription television, and
if so, what the modification should be.
339. Paragraph 30 of the further notice,
referred to in the issue, reads as follows:

Since over-the-air subscription television
is considered to be broadcasting, the question
arises as to whether certain provisions of the
Communications Act and our rules pertain-
ing to broadcast stations should apply to
subseription television operations in the same
way they do to regular broadcasting. In the
Act, section 303(i) gives the Commission
authority to make special regulations appli-
cable to stations engaged in chain broad-
casting; section 307(d) limits the term of
broadcast station licenses to 8 years, and of
other stations to 5 years; section 815 provides
for equal use of broadcasting facilities by
political candidates; section 317 provides that
announcement must be made * * * [about
matters] for which money or other considera-
tion has been paid; section 825 prohibits
broadcast stations from rebroadcasting pro-
grams of other stations without permission;
section 605 prohibits the unauthorized pub-
lication of ecommunications, but expressly
exempts “the contents of any radio commu-~
nication broadcast” from its application.
Most of the foregoing are the subject of
Commission rules. We invite comments on

whether we should recommend legislation g
the Congress, and if appropriate, make
changes in our rules, to modify any of these
sections insofar as they affect subscription
television. In addition, comments are inyited
on how the ‘“fairness doctrine”, which does
net appear in our rules, but which is given
recognition in section 315(a) of the Act,
should apply to subscription television,

340. Some comments favor applying
present sections of the Act and of the
broadcast rules and policies to STV, with-
out amendments of any kind, since STV
has been determined to be broadcasting.
Others state that at least some of the
foregoing should not apply, or that STV
experience should be gained before de-
ciding. Illustrative of these views are the
following.

341. Telemeter states that if sees no
reason for adopting new rules, It believes
that to the extent to which STV pro-
graming would bring present rules and
policies into play, they should apply, and
mentions that at Etobicoke (although i
was a cable STV operation, and in Can-
ada), candidates for public office ap-
peared over STV without charge to them
or to the subscribers in accordance with
section 315 and the fairness doctrine
principles. Zenith and Teco say that
WHCT at Hartford reported thai if ex-
perienced no dissimilarities in complying
with the Commission’s broadcasting rules
when operating conventionally as com-
pared to operating with STV. The station
did not find it necessary to request a
waiver of any of the rules except to the
extent necessary to scramble its signals.
These parties observe that should any
problems arise in STV operations, they
could be handled on an ad hoc basis.
Teleglobe says that the only amendments
necessary are those proposed in Appendix
C of the further notice as modified by
the comments in this proceeding.

342, AMST, mentioning the paragraph
30 material, says that since STV has been
designated as broadecasting by the Com-
mission, the fairness doctrine and t-he
sections of the Act and of the Commis:
sion’s rules which govern free TV should
apply. As to section 317 of the Act, it says
that it should apply if sponsorship is al-
lowed on STV, which it should not be. It
stresses the fact that comments of pro-
ponents indicate that a system of one o
more national organizations similar to
free TV networks is contemplated. There-
fore, the chain broadcasting rules

(§73.658 of the rules and section 303(1) of

the Act) should apply to STV. These
rules, it is said, are intended to guard
against dangers which the Commission
assumes are inherent in network sy;sicms,
and would be especially important if only
one STV network were to emerge, in
which case even more stringent lzrotec-
tive measures might have to be acxo_pted
Finally, it mentions that section 315 and
the fairness doctrine should be kept
within the different confines of STV and
free TV operations over the same sta-
tion so that a candidate appearing on
STV may not be balanced against one
appearing on free TV. y

343. ABC states that STV, which has
been designated to be broadcasting
should not be exempt from the rules an
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policies of the Commission such as the
faimess doctrine. Although admitting
that it is possible that some of these pro-
visions may not have any real meaning
with regard to the public interest insofar
as they are related to STV, it would rec-
ommend no action on the matter at
present. Specifically it says:

At this juncture, however, ABC suggests
that the Commission should not attempt to
carve out exceptions to its rules and policies.
If subscription television is to be authorized,
the burden should be upon the proponents
and applicants to show in each instance
where exemption from the requirements of
a rule or policy is appropriate. At this junc-
ture, the Commission should presume that
all of its rules are applicable and reserve
judgment on exemptions until particular
matters are raised and probably until some
meaningful experience with subscription tele-
vision has been realized.

takes

Trigg-Vaughn
position:

We think that the Commission should
gain actual experience with the day-to-day
operations of pay television services before
carrying over to pay television wholesale
the limitations on program presentation
y:hlch now apply to conventional broadcast-
ing. The absolute statutory equal time obli-
gation concerning political candidates would
apply to pay television, of course, but there
Is a problem of significance in connection
wlthl the treatment of controversial issues.
Applicants for pay television should be en-
the outset to set forth their plans
iting in the course of pay television
programs full opporfunity for the expression
0{ varying viewpoints on public issues.
W het}mr the strict obligations of the Fairness
Doctvx'-me should apply exactly as they do in
televxginn broadcast operation is not clear
at this point. If problems of significance
are defected in the course of operation, if
might later be appropriate to extend the Fair-
ness ‘Doct‘rme and similar regulations to pay
television operations, but at this stage we
think a less restrictive policy should apply
to pay television than to television broadcast-
ing as 1t presently operates.

We think that the distinguishing feature
of pay television—its usefulness only if the
public wishes to pay for it—calls for more
thought and observation before the many

existing rules on regulations o
are extended to it. % il o

344, Munn and Chase state that since
S’I_‘V offers primarily box office enter-
tammgpt and does not involve problems
of Dbolitics and personal attack found in
fefiu:orlal and advertising programs over
ree TV, the subject of “fairmess” does
nof enter. ACLU, on the other hand,
mam@ams that it regards the fairness
doctnr}e and section 315 of the Act as
1essentlal to assure that STV will operate
tn thg public interest, because they “help
fgplomote _the concept of balance and
'nness Wwhich undergird diversity, and
We see no reason why they should not be
Vigorously enforced.”
iss?é& Conclus_zqnsz The purpose of this
niti was to elicit information in recog-
diffo{] of the fact that STV might have
ti(me;lent features from those of conven-
Y ;I‘V_and that therefore changes in
i 3 or the Commission’s rules might
Bat icated. Those of the commenting
beenes‘ who say that because STV has
S Judged to be broadcasting all
o ﬁcastmg_ rules should apply to it are,

elfect, saying that there are no differ

the following
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ences between the two services. We are
not sure that this is correct. However,
neither do we know for certain at this
point what the differences are that
might require different regulation
through the Act or our rules. We are of
the view, therefore, that, for the present,
the better course of action is to adopt
§ 73.643(e) of Appendix C which pro-
posed that, except as otherwise waived
by the Commission in issuing STV au-
thorizations, the rules applicable to free
TV broadcast stations be applicable to
STV operations.” (In addition, of course,
all of the other STV rules adopted today
are new and in addition to present TV
broadcasting rules.) We have no evi-
dence on this matter other than that
provided by Zenith and Teco (see par.
341). The path we pursue is consistent
with that evidence and with the recom-
mendation of those parties, and is not
fundamentally at variance with the
views of all parties. The rule will provide
a necessary flexibility in a relatively
unknown area. At a later stage, should
we find that additions, deletions, or
other changes are indicated, we shall act
accordingly.
RULES

346. The rules which we adopt appear
in Appendix D. They are based on care-
ful consideration of all of the comments
filed in this proceeding, the oral argu-
ment, and the Congressional Hearings,
Although parties did not comment on
some portions of the rules which we pro-
posed in the further notice, we believe
that they are reasonable and in the pub-
lic interest and adopt them. These in-
clude the requirement that holders of
STV authorizations shall complete con-
struction of STV transmitting facilities
within a period of 8 months after issu-
ance of the authorization, and that STV
authorizations will not be issued or re-
newed for a period longer than the regu-
lar license period of the applicant’s tele-
vision broadcast station. Although in
some cases the adopted rules add to or
otherwise modify the rules proposed in
Appendix C, in accordance with previous
discussion in the document, in other cases
the only modification is a change in par-
agraph number. In a few cases, amend-
ments not discussed in the document
have been made because they appear to
be reasonable and in the public interest
(e.g., compare proposed § 73.642(c) of
Appendix C with the same section in Ap-
pendix D. These rules, as well as the
equipment and performance rules to be
adopted later, will become effective on

the same date, about 6 months hence.

APPLICATIONS, FINANCIAL REQUIREMENTS,
REPORTS

347. As indicated in the note to § 73.-
642(b) of the rules appearing in Appen-
dix D, no applications will be accepted
for filing until such time as we have

% The rule which we adopt is modified to
say ‘“the rules and policies applicable to”
free TV stations so as to include the fairness
doctrine which, except for the subject of
personal attacks (47 CFR 73.679), is embod-
iedin no rule.
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adopted rules concerning equipment and
system performance capability. At or
before that time we shall announce the
manner in which applications are to be
filed and the content thereof with regard
to equipment, technical operation, and
other matters. We contemplate that ap-
plications will be required to contain,
among other things, financial informa-
tion sufficient to permit us to make a
judgment about capacity for continued
operation for a period of at least 1 year
(see pars. 271, 273) ; a program showing
(see pars. 337-338); information perti-
nent to § 73.642(g) of the new rules; and
some, but not all, of the information
which was required of applicants for trial
operations by paragraph 32 of the third
report. Information already on file with
the Commission in formal application
forms or ownership reports may be in-
corporated by reference in these applica-
tions. We also contemplate that, at least
in the early stages of the service, we shall
not adopt an FCC form to be used by
those wishing to apply for' STV author-
izations. Section 1.531 * of the rules will
be amended to indicate that STV appli-
cations will be viewed as formal appli-
cations although no FCC form will be
used for them. Public notice of the ac-
ceptance for filing of such applications,
or substantial amendments thereto, will
be given by the Commission, and no
grants will be made earlier than thirty
days following the issuance of such pub-
lic notice. We intend to charge filing
fees for STV applications equal to those
charged for applications for authoriza-
tions to operate TV stations. Thus, for
example, if an applicant simultaneously
files applications for a construction per-
mit for a new TV station and for au-
thorization to conduct STV operations
over that station, the filing fee would be
$150 for the former, and $150 for the
latter, for a total of $300. Section 1.1111
of the rules (schedule of fees for Radio
Broadcast Services) will be appropriately
amended, prior to the time that applica-
tions are accepted, to reflect the filing
fees for the new service. Finally, at the
time that we announce the manner of
filing and the content of STV applica-
tions, we shall make any announcements
that may be necessary concerning guide-
lines to be followed in the granting of
STV authorizations. No grants will be
made until after the rules become
effective.

348. We adopt no rule requiring appli-
cants to make a showing as to their ca~
pacity to sustain operations for at least
a year. This is, rather, a policy that will
be followed. Similarly, although no spe-
cific rules are adopted thereon, as men-
tioned in various portions of the docu-
ment we shall periodically require those
possessing STV authorizations to sub-
mit reports and information to us for

% Section 1.531 of the rules states (in part)
the following:

“‘Formal application’ means any request
for authorization where an FCC form for
such request is prescribed. ‘Informal applica-
tion’ means all other requests for author-
ization.”

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19146

the purpose of keeping us informed
about various aspects of STV operations.

EDUCATIONAL TELEVISION

349. Throughout this proceeding, our
attention has been directed at commer-
cial television, and the thrust of our
entire discussion of beneficial supple-
menting of programing, siphoning, au-
dience diversion, preempting of time, and
other matters has been directed at com-
merical free TV. The rules which we
adopt today, likewise, are so oriented, and
the proposals in the further notice have
been clarified to indicate that only par-
ties having or applying for authorizations
to operate commercial television stations
are eligible to apply for STV authoriza-
tions.

350. As for the matter of STV as re-
lated to educational television, Teleglobe,
in its comments, has the following to say:

“Subscription” is also in a position to al-
leviate the financial plight of Educational
Television. It may take years before the
ambitious plan of the Ford Foundation for
the establishment of a “Broadcasters’ Non-
Profit Service” is realized and in the mean-
time the financial position of many an ETV
station may deteriorate even further. The
part-time use of the principle of subscription
for financing ETV “Cultural”—as distinct
from the “Instructional”—activities, would
make ETV self-supporting.

Is it not rather sad that Channel 13, the
New York Educational Station, which has on
the whole succeeded in rising to a higher
niveau of programming, is compelled forlack
of finances to be off the air Saturdays and
Sundays and thus leave waste a valuable
natural resource? ‘“‘Subscription” could help
Channel 13—and similarly placed ETV sta-
tions—to provide expanded services to their
communities.

351. On the same subject, ACLU states:

Although the FCC notice is silent on this
guestion, ACLU believes it to be in the public
interest to permit educational, municipal,
and nonprofit stations to employ STV for
portions of their broadcasting schedules. STV
programming by such stations could be ex-
pected to add to the variety of services avail-
able to the public, as well as contribute to
their financial self-support.

352. Except for the observations of
Teleglobe and ACLU mentioned above,
the relationship between educational
television and STV has not generally
been commented on by the filing parties,
and we therefore have no basis on which
to found decisions pertaining thereto at
the present time. However, if parties hav-
ing STV authorizations wish, as part of
their programing, to broadcast educa-
tional or cultural programs in conjunc-
tion with non-profit educational orga-
nizations, such proposals will be given
consideration in connection with their
other proposed programing. In this re-
gard, we point out that we are of the
opinion that programing of an educa-
tional and cultural nature is certainly in
the public interest. This is the main rea-
son for our having adopted a rule re-
quiring that at least 10 percent of STV
broadeast hours be devoted to other than
feature films and sports.

353. In the past, we have authorized
noncommercial educational television
stations, on an experimental basis, to
transmit “serambled” signals which
could be viewed “unscrambled” on
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specially adapted equipment. An example
is that of four such stations in California
which have been authorized to present,
in that manner, programs designed to
meet the educational needs of the medical
profession and not deemed suitable for
the general viewing public. The programs
have been broadcast to hospitals and
educational institutions for viewing by
physicians, hospital staffs, and others.”

354, One of the stations so authorized,
noncommercial educational television
station KCET, Los Angeles, Calif.,, on
November 1, 1968, filed with the Commis-
sion a “Petition for Rule Making to
Permit the Encoded (‘Scrambled’)
Transmission of Medical and Police In-
structional Programing by Noncommer-
cial Educational Television Broadcast
Stations” (RM-1365). The Petition states
the following:

[Petitioner] hereby respectifully petitions
the Commission to institute a rule making
proceeding and to adopt rules that will per-
mit noncommercial educational television
broadcast stations to transmit limited
amounts of encoded, or so-called “scrambled”
programs. Such programs, which are not suit-
able for viewing by the general public, would
be transmitted for the instruction of doctors,
nurses, and law enforcement personnel.

There is clear need for such programs. They
are of definite benefit to the public. Based
upon KCET's transmission of such programs,
under experimental authority during the
past 4 years [footnote omitted], there is no
question of technical or other feasibility.
Moreover, KCET's experience demonstrates
that the transmission of such programs re-
sults in no detriment to the regular broad-
cast services of educational television sta-
tions. Community Television believes that
the Commission should therefore now adopt
rules to permit such operations to be con-
ducted by all noncommercial television
licensees, so that similar benefits to the pub-
lic can be provided throughout the country
and on a continuing basis.

355. This petition is presently pending
before us and could lead to the building
of a record on which to base decisions
concerning STV over educational sta-
tions.” In this connection, we call atten-
tion to the fact that educational STV is
a part of the larger problem of educa-
tional television in general which in the
past few years has been the subject of
careful consideration by the Ford Foun-
dation, the Carnegie Foundation, and
others.”

% We shall continue to authorize such op-
erations on the same basis where application
is made and it appears appropriate to do so,
unless action taken with regard to the peti-
tion mentioned in paragraph 354 suggests
another course. 3

®In passing, we note that § 73.621 of the
rules provides that educational television sta-
tions may not broadcast programs for which
consideration is received. This rule, of course,
was adopted in a context devoid of STV
possibilities.

o7 Comments of the Ford Foundation con-
cerning educational television were filed in
the domestic satellite proceeding, Docket No.
16495, which we presently have under con-
sideration. The report of the Carnegie Com-
mission on  Educational Television was &
principal factor leading to the adoption of
The Public Broadcasting Act of 1967 (note
25 supra). We shall follow with interest the
operation of the /Corporation for Public
Broadcasting created under provisions of that
Act.

‘WIRE OR CABLE SUBSCRIPTION TELEVISION
PRELIMINARY STATEMENT

356. As stated in paragraph 5 above,
the scope of this proceeding was enlarged
by the further notice to include not only
over-the-air STV, its previous subject
matfer, but an inquiry into what the
role of the Federal Government should
be, if any, with regard to the establish-
ment and manner of operation of wire
or cable STV, and how that role should
be effected. This was done, as the further
notice mentioned, because of the change
in conditions since this proceeding began
in 1955. An important change has been
the rapid growth of community antenna
television (CATV) systems.

357. Because of the necessity to avoid
frustration of our television plan and
policies under sections 1 and 307(b) of
the Act by the existence and growth of
CATV systems throughout the nation,
in 1965 (Docket Nos. 14895 and 15233)
we asserted jurisdiction over CATV sys-
tems served by microwave facilities and
adopted rules governing those systems®
In 1966 (Docket Nos. 14895, 15233, and
15971), for the same reason, we as
jurisdiction over all CATV syst
(whether receiving their signals by mi-
crowave or off the air). In so doing, we
adopted rules governing over-the-air
CATV’s, and amendments to existing
rules concerning microwave-served
CATV’s.® Our jurisdiction was sustained
in Southwestern Cable Co. v. United
States (par. 311 supra).

358. In the proceedings in which the
CATYV rules were adopted, some parties
expressed the fear that CATV might be-
come a vehicle for STV or combined
CATV-STV operations which would si-
phon programs from free TV and possibly
result in a transition from free TV t0
STYV. Because of this, we invited and re-
ceived comments therein on the question
of whether it would be feasible or desir-
able to have STV operations over CATV,
whether any conditions might be neces-
sary to protect the interest of the public
in free TV, and, if so, what conditions
might be appropriate.” i

359. The further notice stated that, It
addition to the comments filed in the
present proceeding on the subject of wire
or cable STV, we would take notice of the
above-mentioned comments (in Docket
No. 15971) concerning the CATV-STV
relationship. It further stated that be-
sides comments on the general topic of
wire or cable STV, we would welcome
comments on problems that might be en-
countered by parties proposing to brins
over-the-air STV to communities in
which there were established CATV sv5-
tems. These included such questions as
whether (if subseribers do not have an-
tennas because their only reception 15
by CATYV) it would be necessary o have
built-in antennas in decoders attached
to sets of subscribers; whether a single
decoder attached to the antenna of the
CATV system which delivered an uulilc'l
serambled signal along the cable WO
suffice, and, if so, how collection charges

38 F.C.C. 683, 1 F.C.C. 2d 524 (1965) -
@ 9 ¥.C.C. 2d 725, 6 F.C.C. 2d 309 (1966) .
w1 F.C.C. 2d 453, 473475 (1965).
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could be made; and whether the CATV
rules on carriage of signals of local sta-
tions would apply to carriage of STV
stations.

360. Having considered all of the ma-
terial before us, it is discussed and con-
clusions thereon are set forth in the
remaining paragraphs. We shall first
treat the specific problems, just men-
tioned, related to bringing over-the-air
STV signals to communities with estab-
lished CATV systems. Then we shall turn
to the general problem of cable STV or
combined CATV-STV operations. Among
other things, this will deal with the ques-
tion of program origination by cable
systems,

SPECIFIC PROBLEMS

Pickup of scrambled STV signals by
CATV systems. 361. The comments of
Zenith-Teco and Telemeter inform us
that it is technically feasible to attach
a decoder at the CATV head end that
would unscramble signals of an STV
station and transmit them to sets of
subscribers. However, Zenith-Teco states
that it is doubtful that any STV station
would permit this since it would defeat
the purpose of having single subscribers
pay charges on g per-program basis, and
Telemeter says that any flat rate ar-
rangement with the CATV operator
would be commercially impractical since
program suppliers for box office product
prefer to participate in the gross receipts
on the basis of percentage arrangements.
Moreover, Telemeter states, such an ar-
rangement implies a flat fee for CATV
subscribers for STV service, and “the
public has shown a reluctance to pay a
flat fee for blocks of entertainment.”

362, Both of these parties also indicate
that it is technically possible to have
CATV systems pick up serambled signals,
transmif them along the cables, and have
them unscrambled by decoders attached
to sets of STV subscribers just as if the
Signals had been picked up off the air.
No built-in antennas would be necessary
in the decoders.

CATV rules requiring carriage of local
TV stations. 363. Comments in the record
contain the following views: Telemeter
States that since STV stations will prob-
ably be required to broadcast conven-
tional programing part of the time, it
Seems logical that the CATV rules on
Carriage of local stations should apply.
ACLU expresses the opinion that it would
be consistent with the present CATV
Cariage rules requiring carriage of local
conventional television stations to re-
fll'ln‘e'CATV systems to carry STV pro-
graming of local STV stations, for

otherwise millions of families might be -

gepyxvad of frge TV programing without
aving the right to subseribe to STV
Services that replaced them. On the other
a:nlxd. the Joint Committee argues that
Simea§t until such time as the Commis-
ic'ulx 'S prepared to evaluate the signif-
ﬁf ce of CATV generally with regard to
f.ee TV, it should prohibit CATYV systems
blorél carryir.lg STV programs broadcast
v.v TV stations; and it should also pre-
fl?t STV stations from entering into
?}langements whereby STV stations
SVOuld use CATV systems as outlets for
TV programing.

RULES AND REGULATIONS

Conclusions. 364. To the extent that,
under our new rules, STV stations will
be required to broadcast at least the
minimum number of hours of free TV
programs required by § 73.651 of our
rules, such stations are conventional sta-
tions and, for their nonsubscription pro-
graming, are entitled to the protection of
our CATV rules, including the carriage
and nonduplication provisions. As to the
STV programing, we are informed that
a decoder attached to the head end of a
CATYV system could unscramble an STV
signal and transmit the decoded signal
along the cable like any other TV signal.
However, this is said to be commercially
impractical, and we dismiss it from fur-
ther consideration. It is also said that
existing CATV systems could carry
scrambled signals along a cable to de-
coders, attached to sets of subseribers,
which could unscramble them just as if
they had been picked up off the air. How-
ever, we shall not at this time require
that CATV systems carry unscrambled
signals of local STV stations.

365. Should an STV station and CATV
systems within the Grade B contour of
the conventional service of that station
wish privately to arrive at agreements
whereby the CATVs will carry STV pro-
graming of the station, the public inter-
est would be served (by having the STV
signal of the station extended within its
conventional TV service area). We shall
therefore give consideration to proposals
of STV stations wishing to make such
arrangements. However, no party hold-
ing or applying for an STV authorization
shall consummate such an arrangement
without ‘Commission approval thereof. It
‘should be noted that we here speak of
permitting such carriage of STV signals
by CATV systems within the Grade B
contour of the STV station. We do not
now intend to permit it outside of that
contour. This will confine STV to the
communities which we have selected for
that service. Because of this, we see
little merit to the Joint Committee argu-
ment that STV-CATV arrangements
should be prohibited (see par. 363).

366. Often the CATV operator, in in-
stalling the cable connection, disconnects
the TV set from the outdoor antenna.
This can make it impossible for the sub-
seriber to receive a local TV station di-
rectly off the air. Under the provisions
of § 74.1103(c) of the rules, we have pro-
vided that if a CATV system does not
carry the conventional signals of a local
TV station it must offer and maintain a
switching device for each subscriber so
that the subscriber may choose between
viewing the local station off the air or
viewing other stations on the cable. This
need not be done if the subscriber indi-
cates in writing that he does not desire
the device. With regard to STV, it is
possible that if the CATV operator has
disconnected the set from the outdoor
antenna, is not required to carry the
scrambled signal of the local STV sta-
tion (see par. 364), and has not made
arrangements with the local STV station
to carry its scrambled STV signals (see
par. 365), the CATV subscriber might be
precluded from becoming an STV sub-
scriber. At a later date, if we were to con-
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tinue not to require CATV carriage of
STV signals, we might need to consider
whether to adopt a rule for STV similar
to § 74.1103(e), or to take other measures
that would leave the TV set of the CATV
subscriber accessible to STV service.
(However, see par, 368 infra.)

367. The discussion in the preceding
paragraph leads to a final topic. Al-
though CATV carriage of STV signals
will not presently be required, it appears
that there is merit in the ACLU position
that it should be. They base their argu-
ment on the belief that those who lose
free TV service should have the oppor-
tunity to view the STV service which
preempted the free TV time. This
might be true, but the reason for re-
quiring carriage could go deeper. For
example, if STV were broadcast over a
new station there would be no preempt-
ing of time, yet requiring carriage on
the cable could be in the public interest
because, whether the STV station is new
or a previously operating station, if STV
programs are not carried on the cable
those residing in the service area of an
STV station who are dependent on
CATV for TV viewing do not receive the
same consideration as those capable of
receiving the STV station without the
aid of CATV. The latter, if within the
Grade A contour of an STV station, have
the right to subscribe, and if between
the Grade A and the Grade B contours
have a good chance of obtaining STV
service, although not as of right. As to
those dependent on CATV, some might
be inhibited from receiving STV because
of the frequent rooftop disconnection
mentioned in the preceding paragraph.
Others, who cannot receive the off-the-
air signal of the STV station, even with
a rooftop antenna, are foreclosed from
receiving STV.

368. We have concluded that STV is
broadcasting and have taken measures to
assure its effective integration into the
total TV system. As a part of that sys-
tem, it is entitled to protection with
regard to CATYV, just as conventional
television broadcasting is, and for the
same reasons (par. 357). The present
CATV rules (47 CFR 74.1100-74.1109)
contain carriage and nonduplication re-
quirements concerning conventional TV
stations. Not to require carriage of STV
signals would, in our opinion, be incon-
sistent with sections 1 and 307(b) of the
Act and with our view that STV is broad-
casting. Therefore we are today adopt-
ing a third further notice of proposed
rule making in this proceeding in which
comments are invited on a proposal that
would require CATV systems Ilocated
within the Grade B contours of STV
stations to carry the scrambled signals
of those stations according to certain
priorities. We believe that CATV sys-
tems operating in the large STV markets
would have the multichannel capacity to
meet such a requirement. Comments are
also invited on whether, and under what
circumstances, CATVs located outside
the Grade B contours of STV stations
should be permitted to carry STV sig-
nals. If as a result of the further notice
rules requiring CATV carriage of STV
signals are adopted, we shall not be un-
sympathetic to requests for continuation

FEDERAL REGISTER, VOL. 33, NO. 248—SATURDAY, DECEMBER 21, 1968




19148

of any arrangements which have been
made under the policy expressed in
paragraph 365.

GENERAL PROBLEMS

Will CATV become STV? 369. The
principal arguments in the instant pro-
ceeding as well as in Docket No. 15971 on
the matter of CATV-STV relationship
revolve about the question of whether
CATV might develop into an STV or a
combined CATV-STV operation which
would siphon programs from free TV. It
is urged that revenues obtained from
large CATV operations, in major cities,
for example, would permit the CATV
operators to outbid free TV for pro-
grams, and that a transition from free
TV to STV might thereby occur. It is
argued that this is not only unfair be-
cause CATV operations would be using
free TV, which makes CATV possible, as
a stepping stone to STV operations that
will harm free TV, but that such under-
mining of free TV is contrary to the
public interest. Various parties point to
cases where there is already program
origination by CATV systems and imply
that this shows the direction that will
be followed. STV would thus enter by the
back door, using the financial base
created and made possible by free TV.
If it is to enter, it is said, it should enter
by the front door after appropriate pro-
ceedings. Some suggest that the appro-
priate proceedings should include trial
STV operations over CATV systems
similar to the Hartford trial in order to
develop information helpful to arriving
at decisions on the subject. It is also
urged that if importation of distant sig-
nals by CATYV is prohibited, the systems
may well have to turn to program origi-
nation to survive. Still another argument
is that if copyright law is modified to
require CATVs to pay fees for programs,
the strength of the argument against
program origination over CATV which

arives ifs base from free TV is lessened.™

370. On the other hand we are told
that there can be no objection to pro-
gram origination by CATV systems in
areas where there is no television sta-
tion; that in the few cases where there
is presently program origination by
CATVs it is programing of a public in-
terest nature such as local news, local
sports, and the like; and that CATV
alone or in combination with STV may
well pose an economic threat to the
present system of broadecasting, but that
system is not central to the economic
structure of this country, and what is
central, is whether or not the public
is being served in the best possible way—
CATV with multiple channel capacity
can provide a wider diversity of pro-
grams to the publiec.

Jurisdiction. 371. In their comments,

several parties, without giving detailed

20n June 17, 1968, the Supreme Court of
the United States held that when a CATV
system picks up the off-the-air signal of a
television station and transmits it by cable
there is no liability under the Copyright
Act to the copyright owner for the program
material transmitted. Fortnightly Corpora-
tion v. United Artists Television, Inc., 392
U.S, 390.
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legal arguments, express their views on
the question of jurisdiction of the Com-
mission over wire or cable STV. It should
be borne in mind that the comments
were filed in this proceeding on Octo-
ber 10, 1966, after we asserted jurisdic-
tion over all CATV systems, but before
the decision in Southwestern Cable.

372. On the jurisdictional issue, Te-
lemeter says:

Telemeter is aware, of course, of the Com-~
mission’s assertion of jurisdiction over non-
microwave serve CATV's and of the pending
legislation in Congress to support that jur-
isdiction. In the case of the closed-circuit
subscription operation by wire, however,
which involves no use of frequency space
whatsoever, and in the case of the CATV
system, which, itself, originates subscription
television programs (as distinguished from
the off-the-air pick-up or microwave-fed
subscription programs), there should be no

question that no federal regulatory author-
ity exists.

373. CBS is of the opinion that the
Commission does not have jurisdiction
over cable STV. It states that although
Jjurisdiction was asserted over CATYV, “an
all important element was the fact that
television stations’ signals were extended
by CATV systems beyond the area or
zone to be served by the originating sta-
tion, a factor not involved here.” Tele-
prompter expresses a similar view. CBS
goes on to say that even if the Commis-
sion had such jurisdiction it should not
regulate cable STV because it does not
involve scarce spectrum space. On the
other hand, Taft asserts, simply, that
there is no jurisdictional problem with
Commission action in this area because
it has established such jurisdiction over
all forms of CATV.

374, ABC expresses the following
view:

ABC believes that the Commission should
apply the same standards to pay-TV by wire
as it applies to pay television by “broadcast-
ing.” The logic of the Commission’s assertion
of jurisdiction in CATV would support jur-
isdiction over pay-TV by wire. Although the
Commission would appear to have no power
to authorize pay television by wire, it should,
in ABC’s view, apply whatever regulatory
policies it determines to be appropriate to
wire television to the extent found neces-
sary to protect the “public interest in the
larger and more effective use of radio.”

375. Finally, Trigg-Vaughn states:

We think it premature to consider the
question of the Commission’s jurisdiction to
regulate pay television systems conducted
by wire. We believe that it is too early to tell
how and in what way pay television by wire
should be authorized. Experiments with off-
the-air systems of pay television have been
conducted and have produced meaningful
operating data—the same cannot be said
with respect to the relatively limited wire
pay television systems.

Deferring action on over-the-air STV.

376. Teleprompter, in oral argument,
states that the Commission should not

now decide to authorize over-the-air STV
because it would be better first to deter-
mine whether STV might be more satis-
factorily provided by cable. It states,
however, that if the Commission should
authorize over-the-air STV operations,
it should make clear that in so doing it
is not proposing now or later to prefer

such STV over any form of wire or cahls
STV. It goes on to say that the Commis.
sion should also make clear that it wil
not seek to use its regulatory power to
restrict the offering of STV over cable
because it has no jurisdiction to do s,

377. Motorola believes that before 3
new service is permitted to use spectrum
space, competing claims to the space
should be considered. This, it says, would
involve determinations about whether
wire is a practical substitute, the relative
importance of the service as compared
with other uses to which the spectrum
space might be put, the number of people
who would probably benefit from the
service, and whether there is a sub-
stantial public need for the service that
would result in its viability. Zenith and
Teco reply to this argument by saying
that this is not an allocation proceeding,
and that the proposed new STV service
would use channels already allocated for
the use of television broadcast stations.

Conclusions. 378. We may make a
threefold distinction with regard to STV
over cable: (1) STV systems, like that
which operated for a short period in
Los Angeles and San Francisco, in which
programs travel entirely by cable from
studio to sets of subscribers, and which
make no use of signals of television sta-
tions. See Weaver v. Jordan, 49 Cal
Reptr. 537, 411 P. 2d 289 (1966), cert.
den. 385 U.S. 844. (2) CATV systems
which, in addition to their traditional
function of receiving and retransmitting
conventional TV signals, also originafe
STV programs that travel by cable fo
sets of subscribers. (3) CATV systems
which, in addition to traditional Iung-
tions, transmit by cable the over-the-air
STV programs which they have picked
up either off the air or by microwave (and
which may or may not engage in STV
program origination).

379. Without deciding whether the
Commission has jurisdiction over the
first type of cable STV mentioned in the
preceding paragraph, we believe that we
clearly have jurisdiction over the second
two. Pickup of over-the-air STV signals
by CATVs has been previously discussed
(pars. 361-368) . As to program origina-
tion by CATVs, our authority to regulate
programs originated by CATV systems on
valid public interest grounds is discussed
elsewhere and will not be repeated here.
Midwest Television, Inc. et al., 13 FCC 2d,
478, 503-508 (1968) ; Memorandun Opin-
ion and Order denying reconsiqe_mtmn,
FCC 68-1089 (Nov. 6, 1968), 15 FCC
2d -

380. We cannot agree with Tele-
prompter and Motorola that we should
not authorize over-the-air STV. The
channels to be used by STV have been
allocated to television broadeasting and
are available for such use. The ars‘“}ne’“
of Motorola, if accepted and logically
extended, could mean that we should
grant no further authorizations for con;
ventional television stations, a resu
which we cannot believe would be in the
public interest. ;

381. In establishing the new over-the-
air STV service, we do not mean to mxp{ry
that there is no place for cable STV.
On the contrary, it is our view that the
two kinds of service are not mutually
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exclusive. We believe it would be in the
sublic interest to promote both over-the-
air and cable STV, for the result could
pe increased diversification of service
and choice of programs. Moreover, it
should be noted that over-the-air STV
operations could serve people living in
a broad area away from the core of a
community, whereas cable, at least at
present, is generally restricted to the
more densely populated areas of a
community.

382, We have read the “Report on
Cable Television and Cable Telecommu-
nications in New York City,” recently
prepared by the Mayor’s Advisory Task
Force on CATV and Telecommunica-
tions. We recognize the advantages of
cable transmission, such as, for example,
the fact that cable may carry many
channels as compared to the single chan-
nel of a broadeast station. If the recom-
mendations of that document are car-
ried into practice in New York City and
other urban centers, there would be a
great contribution to increased program
diversity. However, that would, in our
opinion, not mean that over-the-air
broadcast operations would not have a
place in the communications picture.
Finally, whether such large-scale wire
operations will actually occur cannot be
regarded as a settled question. We be-
lieve, therefore, that we should now pro-
mote over-the-air STV which our ex-
haustive studies indicate has an excel-
lgnt chance of contributing to program
diversity, continue our studies and en-
couragement of CATV originations and,
in short, seek to encourage the attain-
ment of maximum program diversifica-
tion consistent with the public interest.

383_. We are of the opinion that the
question of CATV program origination
needs .thoroughgoing examination. The
material submitted in the present in-
quiry and in Docket No. 15971 has proved
of some value, but more information is
needed. We are aware, of course, that
many CATV systems presently do en-
gage in limited program origination con-
Sisting, e.g., of weather reports, stock
Teports, and some local interest pro-
glaming. However, the origination of
which we speak is broader.

384_. In Midwest Television, supra, we
It:ertmtted the origination of programing
fy CATVs, without advertiser support,
h(;r the purpose of providing some insight
tiéﬁa 1;8 potential without at the same
Sk aving an undue adverse impact
5 roadeasting, especially UHF, in the
han plego area. In so doing, we stated,
Owever, that the resolution of the is-
fues‘ With regard to CATV program orig-
tI}atlon and television broadecast sta-
10ns was a matter of overall policy in
4. general rul i i
: L € making proceeding such
S that in Docket No. 17999 * or a new
————

" This docket deals with
gil;rrll‘ziitung stations licensedt};; stl'.ggef:t)lgf
pmg;g] antenna relay service to transmit
famn Il material originated by CATV Sys=
(adobt udthe notice of proposed rule making
ceedme Feb. 5, 1968) instituting the pro-
R g (33 F.R. 3188) we stated: “[T]here
S question bgt that, at the least, the

¢ Interest is served by CATV acting as

AN additiona
eXpression » 1 outlet fo? community self-
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proceeding. Several months later, on Au-
gust 28, 1968, in Jefferson-Carolina Cor-
poration, 14 F.C.C. 24 601, we stated, in
denying a request to prohibit general
program origination and advertising
over a CATV system, that we intended
shortly to initiate a rule making pro-
ceeding in which we might gain data
on the implications of such operations.
We here today issued an order institut-
ing such a proceeding (Docket No.
18397) . Accordingly, we are terminating
the present inquiry, although the mate-
rial submitted will continue to be appro-
priately considered in our evaluation of
this important matter.

ORDERS

385. Authority for adoption of the
rules herein is contained in sections 3(0),
4(, 301, 303 (a), (), (@, (e), (),
(g), (r), and 307(b) of the Communi-
cations Act of 1934, as amended.

386. Accordingly, it is ordered, That
the rules contained in Appendix D below
are adopted, effective June 12, 1969.™

387. It is further ordered, That, since
we have under study the comments filed
in response to the second further notice
of proposed rule making (pars. 248-250
supra) concerning proposed technical
standards for over-the-air subscription
television systems, and since we are to-
day adopting a third further notice of
proposed rule making, the rule making
proceeding herein is not terminated.

388. It is further ordered, That, the
inquiry into subscription television as
related to wire or cable is terminated.
(Secs. 3, 4, 303, 307, 48 Stat., as amended,

1065, 1066, 1082, 1083; 47 U.S.C. 153, 154, 303,
307)

Adopted: December 12, 1968.
Released: December 13, 1968.

FEDERAL COMMUNICATIONS
CoMMISSION,™
BEN F. WAPLE,
Secretary.

NoTte: Appendices A, B, C, and E filed as
part of original document.

[SEAL]

78 Thomas A. Banning, Jr., proposes a sys-
tem that would permit transmission of TV
programs in color to those paying a fee, and
in black and white to all others for no charge.
He suggests that his system could be used in
all markets, regardless of the number of free
TV services therein, since there would be no
blackout of a channel when an STV program
is being shown. Such programs do not fit our
definition of an STV program (see § 73.641(b)
in Appendix D), namely, a program intended
to be received in intelligible form by mem-
bers of the public only for a fee or charge.
Should any applications be received for use
of this system by a station in any community
(regardless of the number of free TV services
therein) we shall treat them on an ad hoc
basis. Such applications will be subject to
technical rules adopted herein. They will not
be accepted until such rules are adopted,
and no grants will be made until June 12,
1969.

% Dissenting statement of Commissioner
Bartley and concurring statement of Com-
missioner Wadsworth filed as part of original
document; Commissioner Johnson concur-
ring in the result; Commissioner H. Rex Lee
not participating.
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APPENDIX D

Part 73 of the Commission rules and
regulations is amended by adding the
following new sections thereto:

OVER-THE-AIR SUBSCRIPTION TELEVISION
OPERATIONS

§ 73.641 Definitions.

(a) Subscription television. A system
whereby subscription television broad-
cast programs are transmitted and
received.

(b) Subsecription television broadcast
program. A television broadcast program
intended to be received in intelligible
form by members of the public only for
g fee or charge.

§ 73.642 Licensing policies.

(a) Subscription television service
may be provided only upon specific au-
thorization therefor by the Commission.
Such authorization will be issued only
to:

(1) The licensee of a commercial tele-
vision broadcast station;

(2) The holder of a construction per-
mit for a new commercial television
broadcast station; or

(3) An applicant for a construction
permit for a new commercial television
broadcast station: Provided, however,
That such authorization will not be
issued prior to issuance of the construc-
tion permit for the new station.

Moreover, such an authorization will be
issued only for a station the principal
community of which is located entirely
within the Grade A contours of five or
more commercial television broadcast
stations (including the station of the
applicant), whether the principal com-
munity each station is authorized to
serve is the same as that of the applicant,
or is a nearby community. Only one such
authorization will be granted in any
community. No such authorization will
be granted unless, not counting the sta-
tion of the applicant, at least four of the
stations which include the community of
the applicant within their Grade A con-
tours are operating nonsubscription
stations.

(b) Application for such authoriza-
tions shall be made in the manner and
form prescribed by the Commission. If
the Commission, upon consideration of
such application finds that the public
interest, convenience and necessity would
be served by the granting thereof, it will
grant such application. In the event it is
unable to make such a finding, the Com-
mission will then formally designate the
application for subscription television
authorization for hearing and proceed
pursuant to the provisions of section
309(e) of the Communications Act and
the Commission’s rules and regulations
applicable thereto. The Commission may
impose such conditions upon the grant as
may be appropriate.

‘Nore: No applications will be accepted for
filing until such time as rules concerning
equipment and system performance capabil-
ity have been adopted in § 73.644. At that
time, the manner of filing such applications,
the form, and the content thereof with re-
gard to equipment, technical, and all other
matters will be announced. No grants will
be made until June 12, 1969,
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(c) Holders of subscription television
authorizations shall complete construc-
tion of subscription television transmit-
ting facilities within a period of 8 months
after issuance of the authorization unless
otherwise determined by the Commission
upon proper showing in any particular
case. During the process of construction
of the subscription television facilities,
the holder of the authorization, after
notifying the Commission and the Engi-
neer in Charge of the radio district in
which the station is located, may, without
further authority of the Commission,
conduct equipment tests for the purpose
of such adjustments and measurements
as may be necessary to assure compliance
with the terms of the authorization, the
technical provisions of the application
therefor, and the rules and regulations.
The Commission may notify the holder
of the authorization not to conduct tests
if such tests appear to be contrary to the
public interest, convenience, and neces-
sity. Upon completion of the construction,
the holder of the authorization shall sub-
mit a detailed showing that compliance
with the terms of the authorization, the
technical provisions of the application
therefor, and the rules and regulations
has been achieved. No subscription tele-
vision operation shall commence until
requirements of this paragraph have been
fulfilled and operation has been specifi-
cally authorized by the Commission.

(d) A subscription television authori-
zation will not be issued or renewed for
a period longer than the regular license
period of the applicant’s television broad-
cast authorization. Renewals of such
authorizations will usually be considered
together with renewals of the regular
station authorizations.

(e) No subscription television au-
thorization or renewal thereof shall be
granted to a party having any contract,
arrangement, or understanding, ex-
pressed or implied, which:

(1) Prevents or hinders it from re-
jecting or refusing any subscription
television broadcast program which it
reasonably believes to be unsatisfactory
or unsuitable or contrary to the public
interest; or substituting a subscription or
conventional program which in its
opinion is of greater local or national
importance; or

(2) Delegates to any other person the
right to schedule the hours of transmis-
sion of subscription programs: Provided,
however, That this rule shall not prevent
a licensee, permittee, or applicant from
entering into an agreement or arrange-
ment whereby it agrees to schedule a
specific subscription television broadcast
program at a specific time or to schedule
a specific number of hours of subsecrip-
tion programs during the broadcast day
(or segments thereof) or week subject
to Commission approval; or

(3) Prevents or hinders it from, or
penalizes it for, making a free choice of
subscription programs, whatever their
source: Provided, however, That upon
making a satisfactory showing to the
Commission that the public interest
would be served by permitting the
licensee, permittee, or applicant to enter

RULES AND REGULATIONS

into an agreement or arrangement
whereby it agrees to obtain all or a spec-
ified portion of its programing from one
or more sources, this rule may be waived;
or

(4) Deprives it of the right of ultimate
decision concerning the maximum
amount of any subscription program
charge or fee.

(f) No subscription television author-
ization or renewal thereof shall be grant-
ed to a party having any contract,
arrangement, or understanding, ex-
pressed or implied, with other parties the
provisions of which do not comply with
the following policies of the Commission:

(1) Unless a satisfactory signal is un-
available at the location where service
is desired, subscription television serv-
ice shall be provided to all persons desir-
ing it within the Grade A contour of the
nonsubscription television service pro-
vided by the station broadcasting sub-
scription programs: Provided, however,
That geographic or other reasonable pat-
terns of installation for new subserip-
tion services shall be permitted: And
provided further, That, for good cause,
service may be terminated.

(2) Charges, terms and conditions of
service to subseribers shall be applied
uniformly: Provided, however, That sub-
scribers may be divided into reasonable
classifications approved by the Commis-
sion, and the imposition of different sets
of terms and conditions may be applied
to subseribers in different classifications:
And provided further, That within such
classifications deposits to assure pay-
ment may, for good cause, be required of
some subscribers and not of others; and,
also for good cause, if a subscription sys-
tem generally uses a credit-type decoder
cash operated decoders may be installed
for some subseribers.

(3) Subscription television decoders
shall be leased, and not sold, to sub-
scribers. ;

(g) All applications for subscription
television authorization or renewal shall
set forth, in such detail as the Commis-
sion may require, the terms of agree-
ments and arrangements the applicant
has or intends to have with other parties
concerning the supplying of subscription
television programs, including specifi-
cally any provision that such programs
shall be presented at a particular time
or during a certain number of hours dur-
ing the day (or segments thereof) or
week, any arrangement or understanding
which might hinder or prevent the pres-
entation of programs from different
sources, or penalize the applicant for so
doing, and, as to any arrangement or
understanding with a party other than
the producer of the program, any other
arrangement or understanding of which
the applicant has knowledge, between
such other party and third parties, which
prevents or hinders such other party
from obtaining programs from different
sources. The applicant shall use due dili-
gence to ascertain the existence and na-
ture of arrangements to which it is not

& party.

§73.643 General operating require-
ments,

(a) No commercial advertising an-
nouncements shall be carried during
subscription television operations except
for promotion of subscription television
broadcast programs before and after
such programs.

(b) Subscription television broadcast
programs shall comply with the follow-
ing requirements:

(1) Feature films shall not be broad-
cast which have had general release in
theaters anywhere in the United States
more than 2 years prior to their sub-
scription broadcast: Provided, however,
That during 1 week of each calendar
month one feature film the general re-
lease of which occurred more than 10
years previously may be broadeast, and
more than a single showing of such a
film may be made during that week:
Provided, further, That feature films the
general release of which occurred be-
tween 2 and 10 years before proposed
subseription broadcast may be broadcast
upon a convinecing showing to the Com-
mission that a bona fide attempt has
been made to sell the films for conven-
tional television broadcasting and that
they have been refused, or that the
owner of the broadcast rights to the
films will not permit them to be televised
on conventional television because he
has been unable to work out satisfactory
arrangements concerning editing for
presentation thereon, or perhaps because
he intends never to show them on con-
ventional television since to do so might
impair their repetitive box office poten-
tial in the future.

Nore: As used in this subparagraph, “gen-
eral release” means the first-run showing of
a feature film in a theater or theaters in an
area, on a nonreserved-seat basis, with con-
tinuous performances. For first-run showings
of feature films on a nonreserved-seat basis
which are not considered to be ‘“general re-
lease” for purposes of this subparagraph, see
note 56 in the Fourth Report and Order in
Docket No. 11279, 15 F.C.C. 2d ———--.

(2) Sports events shall not be broad-
cast which have been televised live on a
nonsubscription, regular basis in ‘;he
community during the 2 years preceding
their proposed subscription broadecast:
Provided, however, That if the last regu-
lar occurrence of a specific event (e.g,
summer Olympic games) was more than
2 years before proposed showing on sub-
scription television in a community, and
the event was at that time televised on
conventional television in that comimu-
nity, it shall not be broadcast on a sub=
scription basis.

Norte 1: In determining whether 2 §p01:is
event has been televised in a community on
a nonsubscription basis, only commercial
television broadcast stations which pl::.cc’rf
Grade A contour over the entire community
will be considered. Such stations need not
necessarily be licensed to serve that com-
m‘lzl;mmyé: The manner in which this subpar-
agraph will be administered and in wh;_c};
“sports,” “sports events,” and “t.elew’/'lsed 1;
on a nonsubscription regular basis” will )g
construed is explained in paragraphs 288-30
of the Fourth Report and Order in Docket No.
11279, 15 F.C.C. 2d —vvuw- 3
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(3) No series type of program with
interconnected plot or substantially the
same cast of principal characters shall
he broadcast.

(4) Not more than 90 percent of the
otal subscription programing hours shall

5 of
nbined. The percentage calculations
v be made on a yearly basis, but, ab-
1t a showing of good cause, the per-
centage of such programing hours may
not exceed 95 percent of the total sub-
scription programing hours in any calen-
dar month,

(¢) Any television broadecast station
licensee or permittee authorized to

No. 248—pt. IT— 7

feature films and sports events
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broadcast subscription programs shall
broadcast, in addition to its subscription
broadcasts, at least the minimum hours
of nonsubscription programing required
by § 73.651.

(d) Except as they may be otherwise
waived by the Commission in authoriza-
tions issued hereunder, the rules and
policies applicable to regular television
broadecast stations are applicable to sub-
seription television operations.

§ 73.644 Equipment and
formance requirements.
(a) No subscription television authori-
zation will be granted unless the system

system per-

19151

to be used has been type accepted in ad-
vance by the Commission pursuant to the
type acceptance procedures established
by Part 2, Subpart P—Equipment Type
Approval and Type Acceptance—of this
chapter.

NoTte: Additional rules concerning equip-
ment and system performance capability for
subscription television systems will be

adopted after a rule making proceeding in
Docket No. 11279.

|[F.R. Doc. 68-15166; Filed, Dec. 20, 1968;
8:45 am.]
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